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L. Q. C. LAMAR. 


By Watrer B. HiL1, of the Macon (Ga.) Bar. 


| Bargie QUINTUS CINCINNATUS 

LAMAR was born in Putnam County, 
near Eatonton, Ga., Sept. 1, 1825. The year 
of his birth witnessed the ratification of 
the treaty by which his native State ceded 
the territory which became the State of his 
adoption, — Mississippi. Georgia, in her 
early history, was the most obstreperous 
litigant over whom the Supreme Court had 
original jurisdiction.!. Her resistance to its 
mandates led to the passage of the eleventh 
amendment ; and her unconstitutional legis- 
lation first called into exercise the great 
powers of the Court announced in Fletcher 
v7. Peck. Despite her recalcitrant behavior, 
she has had the honor of contributing to 
the Supreme Bench three members, Wayne, 
Campbell, and Lamar. 

The father of Lamar was a Judge of the 
Superior Court of the Ocmulgee Circuit. 
He bore the name given to his son. A 
sketch of his life may be found in Miller’s 
‘‘ Bench and Bar of Georgia.” He died by his 
own hand at the early age of thirty-seven. 
His suicide was inexplicable. He occupied 
the highest judicial position in the State, — 
the Supreme Court not being then estab- 
lished. He was fortunate in all the relations 
of life. On the Fourth of July, after listen- 
ing to an eloquent speech by a young kins- 
man, and after receiving with much pleasure 
the compliments bestowed on the oration, 





Lamar graduated at Emory College, at 
Oxford, Ga., in 1845. He did not distin- 
guish himself in college life. His endow- 
ment was genius rather than talent. He 
was capable of sudden spurts of intense ap- 
plication, but had not that continuous energy 
which wins class honors. He had a wonder- 
ful memory, of which he gave a signal proof 
in an address delivered at the Commence- 
ment in 1890 of his Alma Mater. He took 
for his subject three speeches that he heard 
during his college career. One was the first 
Commencement oration at that college, 
delivered by George F. Pierce, afterwards a 
Bishop of the Methodist Church, and perhaps 
the greatest pulpit orator the South has 
produced, — who was pronounced by Robert 
Toombs ‘the most symmetrical great man 
in body, mind, and soul, he had ever known,” 
—the Phillips Brooks of the South. One 
was a sermon by Bishop Soule; and the 
third was the first Commencement sermon 
preached at Emory College, by Alexander 
Speer, the grandfather of Hon. Emory Speer, 
now U. S. District Judge. In the address 
referred to, Lamar was able to repeat with 
entire precision, after a lapse of forty-five 
years, long passages from those discourses. 
Although in the main he was a genial young 
man, yet at times he was dreamy and often 
melancholy. A companion of his youth re- 


| calls one occasion when in a debating-society 


he went home, kissed his children, walked 


into the garden, and shot himself. 
1 See Chisolm’s Ex’r’s v. Georgia, 2 Dallas, 419; 
Worcester v. Georgia, 6 Peters, 515. 
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Lamar had made a brilliant speech. It had 
so far surpassed the expectations of his com- 
rades that they crowded around him to ex- 
tend congratulations; but the speech had 
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fallen so far below the young orator’s ideal 
that he sank back in profound dejection. 

In 1846 he studied law in Macon, and was 
admitted to the bar in 1847. He began the 
practice of his profession in Macon; but the 
absence of immediate success and a disap- 
pointment in love (of which more anon) 
caused him to remove to Oxford, Miss., 
where he accepted the position of adjunct 
Professor of Mathematics in the State Uni- 
versity, —the principal in that department 
being Alfred Taylor Bledsoe, editor of the 
‘Southern Review.” The best brains of the 
South contributed to the pages of this peri- 


odical, Lamar among the number. Its vol- 
umes are a treasury of good literature. Being 


unknown to the general public, they are a 
mine of wealth to the plagiarists. I was 
amused to discover in a recent book on Wit 
and Humor by a voluminous author who 
writes LL.D. after his name (Mr. William 
Mathews), long paragraphs stolen bodily 
from an article in that review. 

Having returned to Georgia and located 
at Covington for the practice of law, Lamar 
was, in 1853, elected a member of the Legis- 
lature. He was elected as a Democrat, 
although his county of Newton at that time 
had a Whig majority. Lamar had not been 
in the house more than a month before he 
came to the front as a leader. A contempo- 
rary gives this account of his first speech : 


** During the session there were so many motions 
to suspend the rules to take up business out of its 
order that a resolution was adopted requiring a 
two-thirds vote to suspend the rules. In a day or 
two thereafter a resolution was offered to suspend 
the rules to bring on some important election, prob- 
ably that of a Senator, and fixing a day for it. The 
Democrats, having a majority, would be able to 
The Whigs opposed the 
motion to suspend the rules; and Mr. Thomas 
Hardeman, the member from Bibb, led in the 
opposition. He made a speech against it ; and on 
a vote being taken, the Democrats only having 


elect their candidate. 


some twelve or fifteen majority, failed to carry it by 
two-thirds vote, — upon which there was consterna- 
tion on the Democratic, and rejoicing on the Whig, 
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side. The Democrats felt they were caught in the 
trap, and many were the anxious faces on the part 
of the majority. The next day, on a motion to re- 
consider, Mr. Lamar made his first speech. He was 
then young, not more than twenty-seven, — a hand- 
some face, a full head of dark hair, with brilliant 
eyes, in figure rather below the medium height, 
handsomely dressed, with fine musical voice. He 
at once attracted the attention of the House. Ina 
short speech of not more than thirty minutes he 
captured the whole assembly. I remember how 
he scathed the motives of those who would thus 
seek to defeat an election that under the law and 
constitution had been devolved upon the General 
Assembly. 

“Such an excitement as was produced by his 
speech I never saw in that body. When he fin- 
ished, no one sought to reply. A vote was taken, 
and a large majority reconsidered the action of the 
House of the preceding day, and the resolution 
passed with almost a unanimous vote. 

“His speech was a remarkable exhibition of the 
power of the orator and logician, and his appeal 
to his opponents to step manfully and _patriotically 
forward to discharge their duty was so overwhelm- 
ing that all party spirit was subdued, even in the 
breast of the most bitter partisan, and none even 
ventured a reply.” 


In 1854 he returned to Mississippi and 
made his residence upon his plantation in 
La Fayette County. This was his final and 
permanent adoption of that State as his 
home. If any one wishes to see a picture 
“ drawn out in living characters ” of the times 








and the people with whom Lamar cast his 
fortune, let him read “ A Southern Planter” 
by Mrs. Susan Dabney Smedes,—a_ book 
which elicited Mr. Gladstone’s enthusiastic 
praise. A New England critic has declared 
that the real Thomas Dabney, who appears 
in its pages, is as beautiful a character as 
Thackeray's imagination conceived in Sir 
Thomas Newcome. The most unsympa- 
thetic reader cannot fail to see in the simple 
annals of this true gentleman’s life that side 
of slavery which made such men as Lamar 
its defenders. The society of that time and 
| section had conceptions of personal right 
| and honor which are “to the Jews a stum- 
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bling-block and to the Greeks foolishness.” 


Lamar did not escape the influence of his 
environment. 
that he had resolved “never to be a second 
in a duel.” He illustrated the Mississippi 
idea of the writ of habeas corpus later in life, 
when he knocked down a United States Mar- 
shal who he thought was about to arrest him 
wrongfully. 

He was elected to Congress in 1857. 
Though he took the floor seldom, he be- 
came prominent as an advocate of States 


rights. In 1859 he uttered a prophecy 
which he fulfilled in 1860. 


‘For one,” he said in a debate, “I am no dis- 
unionist fer se. I am devoted to the Constitution 
of this Union; and so long as the Republic throws 
its long arms around both sections of the country. 
I for one will bestow every talent which God has 
given me for its preservation and its glory. 

When the Constitution is violated, and when its 
spirit is no longer observed upon this floor, I war 
upon your government. [ am against it. I raise 
then the banner of secession, and I will fight under 
it as long as the blood flows an! ebbs in my 


veins.” 


He ieft Congress to take his seat in the 
Secession Convention of his State. Upon 
the breaking out of the war, he joined the 
Nineteenth Mississippi Regiment, of which 
he was made lieutenant-colonel and after- 
wards colonel. His method of fighting was 
described as “ wildly brave.” 


“ He told one story about himself in the battle of 
Williamstown. The brigade commander was dis- 
abled, and he ‘somehow’ found himself leading 
the brigade. His regiment charged clear through 
the enemy. 

**Tt seemed to me,’ he quaintly said, ‘that we 
were all likely to be taken prisoners ;: so I gave the 
only command I could think of, — to charge back 


again.’ ’ 
again. 


In one of his letters he writes | 


| visit no doubt added 
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“It has always been understood that the prime 
object of his trip was to secure a cessation of hos- 
tilities for six months through the friendly media- 
tion of Great Britain, France, and Russia. His 
much to the friendliness 
which England showed toward the Southern States. 
While he assisted in negotiating the Southern loan, 
he could not secure the recognition of the Confed- 
erate States as an independent power. In Russia 


| and in France, Lamar performed very delicate 





diplomatic work.” 


Gen. Alexander R. Lawton is authority 
for the statement that Lamar returned in 
1864, fully impressed with the conviction 
that the fall of the Confederate government 
was only a question of time. He realized 
that the North could reckon not only on the 
bravery of its soldiers, but upon what, Victor 
Hugo called “ the cowardice of inexhaustible 
resources.” But although hopeless of suc- 
cess, he remained in the service of the Con- 
federacy until the end. Being physically 
unfitted for the field, he was attached to 
Longstreet’s Corps as Judge Advocate. 

In 1866 he resumed work in the Univer- 
sity of Mississippi, occupying first the Chair 
of Political Economy and Social Science, and, 
in 1867, a Chair in the Law Department. 
In 1868 he returned to the practice of his 
profession, and had a fair proportion of such 
business as came before the courts, though 
his practice could not be called extensive. 

In 1872 he was elected to Congress. In 
order that he might have leisure and quie- 
tude in which to prepare a series of speeches 
which he proposed to make in his campaign, 
he retired to his plantation and erected in a 
secluded place a one-room log-cabin. This 
he furnished with a chair, table, and mosquito- 
net, the latter suspended from the ceiling 


| and stretching around him like a tent. There 


His health failing and compelling his re- | 
| in the felicitous phrase of Nathaniel Haw- 


tirement from the army, he was sent by 
Jefferson Davis on a diplomatic mission to 
Russia in 1863. 


. bugle-horns.” 


in serene contemplation he thought out his 
lines of argument, reading meanwhile as a 
mental tonic Macaulay’s “ History of Eng- 
land;” while outside the singing insects, 


thorne, ‘‘ sounded the small horrors of their 
Lamar was always an omni- 
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vorous reader. As an orator, he could rely 
upon inspiration in the sense of the defini- 
tion, “Inspiration is the product of a full 
mind.” Like Macaulay, he could find relief 
for fag of brain in reading trashy novels. 
His love of literature was intense; his read- 
ing wide and varied, both in the classics and 
the choice books of the English tongue. 

For the first time since thé war, the House 
of Representatives, which assembled in 1872, 
was Democratic. Lamar was chosen to pre- 
side over the caucus of his party, and made 
a speech of great power, outlining the policy 
which he thought should be pursued. Dur- 
ing his terms in the House, being re-elected 
in 1874, and subsequently in the Senate, he 
interested himself in the question of Im- 
provements of the Mississippi, and was a 
friendly advocate of the Texas and Pacific 
Railroad. 

The eulogist of Sumner, the defender of 
Jefferson Davis, —in these two réles Lamar 
figured in Congress. Are they capable 
of logical reconciliation ? Except Robert 
Toombs, the grand old Lucifer, who declared, 
when urged to apply for a removal of politi- 
cal disabilities, that “ he had never pardoned 
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'on which the South 


the North,” it is certainly true that men of | 
| on the other side of the contest is capable of 


the South who were prominent in the agita- 
tion of secession, in the war, and in the 
Confederate government, have been equally 
prominent and faithful in the public service 
of the restored Union. Have they been 
enabled to do this merely by finding a work- 
ing hypothesis; or is there really a ground 
upon which, without any sacrifice of intellect- 
ual integrity, a loyalty to the traditions and 
convictions of the past may stand unabashed 
side by side with hearty acceptance of the 
This 
is too large a question to enter upon here, 
although it lies legitimately within the pur- 
view of any attempt to analyze Lamar’s 
character or to understand his public life. 
The basis of reconciliation is hinted at in 
Lamar’s eulogy on Sumner, presently to be 


obligations and duties of the present ? 


quoted. Sincerity of conviction, especially 


when held at the cost of life and fortune, 








will always command respect ; but the man 
of the South claims more than that as due to 
the Southern side of the irrepressible conflict. 
Two theories — one magnifying the Union, 
the other magnifying the State, — according 
to one of which the supreme allegiance of 
the citizen was due to the nation, and accord- 
ing to the other, due to the State — emerged 
at an early period of American history. 
These contending theories were compro- 
mised in the Constitution, not settled by 
it. In favor of the view embraced at the 
South, there was as much of history, logic, 
and patriotism, as in favor of the view cham- 
pioned at the North. Only the arbitrament 
of war could settle a controversy so radical 
in its nature, so tremendous in its import. 
To accept with unreserved satisfaction the 
decision of the appeal to arms involves no 
abatement of the claim, either of the sin- 
cerity or reasonableness of the convictions 
which the defeated party maintained in the 
struggle. This is, in mere outline, the basis 
asserts in the same 
breath her unshamed loyalty to her past, and 
her unstinted devotion to the “‘ indestructible 
union of indestructible States.” It may be 
doubted whether any person who was ranged 





that extension of intellectual sympathy which 
will enable him fully to appreciate this view ; 
but even those who would utterly deny its 
truth must still rejoice that the citizens of 
the seceding States have found this mental 
attitude possible ; for it is incontestible that 


| aself-respecting loyalty to the restored Union 





is a better basis for good citizenship than the 
half-hearted and reluctant allegiance of the 
repentant rebel and craven apologist. 

On April 27, 1874,1 Lamar delivered the 
eulogy on Sumner, —a speech which at once 
fixed upon him the gaze of the nation. 
In its result it was the first fulfilment of the 
famous prophecy with which Lincoln closed 
his Gettysburg speech. In describing Sum- 
ner’s relation to the antislavery movement, 
Lamar showed that he was capable, not only 


1 Cong. Record, Forty-Third Congress, p. 3410. 
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of breadth of view, but of a wide range of 
sympathy. 


“ Charles Sumner was born with an instinctive 
love of freedom, and was educated from his ear- 
liest infancy to the belief that freedom is the 
natural and indefeasible right of every intelligent 
being having the outward form of man. In him, 
in fact, this creed seems to have been something 
more than a doctrine imbibed from teachers, or a 
result of education. ‘lo him it was a grand intui- 
tive truth inscribed in blazing letters upon the 
tablet of his inner consciousness, to deny which 
would have been to him to deny that he himself 
existed. And along with this all-controlling love 
of freedom, he possessed a moral sensibility keenly 
intense and vivid, a conscientiousness which would 
never permit him to swerve by the breadth of a 
hair from what he pictured to himself as the path 
of duty. Thus were cornbined in him character- 
istics which have in all ages given to religion 
her martyrs and to patriotism her self-sacrificing 
heroes. 

“To a man thoroughly permeated and imbued 
with such a creed, and animated and constantly 
actuated by such a spirit of devotion, to behold 
human beings or a race of human beings restrained 
of their natural rights of liberty, for no crime by 
him or them committed, was to feel all the bellig- 
erent instincts of his nature roused to combat. 
‘The fact was to him a wrong which no logic could 
justify. It mattered not how humble in the scale 
of rational existence the subject of this restraint 
might be, how dark his skin, or how dense his 
ignorance. Behind all that lay, to him, the great 
principle that liberty is the birthright of all human- 
ity, and that every individual of every race, who 
has a soul to save, is entitled to the freedom 
which may enable him to work out his salvation. 
It matters not that the slave might be contented 
with his lot; that his actual condition might be 
immeasurably more desirable than that from which 
it had transplanted him ; that it gave him physical 
comfort, mental and moral elevation and religious 
culture not possessed by his race in any other con- 
dition ; that his bonds had not been placed upon 
his hands by the living generation ; that the mixed 
social system of which he formed an element had 
been regarded by the fathers of the Republic, and 


by the ablest statesmen who had risen up after | 


them, as too complicated to be broken up without 


| 





danger to society itself, or even to civilization ; or 
finally, that the actual state of things had been 
recognized and explicitly sanctioned by the very 
organic law of the Republic. Weighty as these 
considerations might be, formidable as the difficul- 
ties in the way of the practical enforcement of his 
great principle, he held none the less that it must 
sooner or later be enforced, though institutions and 
constitutions should have to give way alike before 
it. But here let me do this great man the justice 
which, amid the excitements of the struggle between 
the sections now past, I may have been disposed 
to deny him. In this fiery zeal, and this earnest 
warfare against the wrong, as he viewed it, there 
entered no enduring personal animosity towards 
the men whose lot it was to be born under the 
system which he denounced. .. . 

“ Though he knew very well that of his conquered 
fellow-citizens of the South, by far the larger por- 
tion, even those who most heartily acquiesced in 
and desired the abolition of slavery, seriously 
questioned the expediency of investing, in a single 
day and without any preliminary tutelage, so vast 
a body of inexperienced and uninstructed men 
with the full right of freemen and voters, he would 
tolerate no half-way measures upon a point to him 
so vital.” 


Referring to the olive-branch which Sum- 
ner had sought to hold out to the vanquished, 
he said : — 


“Conscious that they themselves were animated 
by devotion to constitutional liberty, and that the 
brightest pages of history are replete with evidences 
of the depth and sincerity of that devotion, they 
can but cherish the recollection of sacrifices en- 
dured, battles fought, and the victories won in 
defence of their hapless cause. And respecting. 
as all true and brave men respect, the martial spirit 
with which the men of the North vindicated the 
integrity of their devotion to the principles of hu- 
man freedom, they do not ask, they do not wish, 
the North to strike the mementoes of her heroism 
and victory from either records or monuments or 
battle-flags. ‘They would rather that both sections 
should gather up the glories won by each section. 
not envious, but proud ot each other, and regard 
them a common heritage of American valor. 

“Let us hope that future generations, when 
they remember the deeds of heroism and devo- 
tion done on both sides, will speak not of 
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Northern prowess or Southern courage, but of | 


the heroism, fortitude, and courage of Americans 
in war of ideas, — a war in which each section sig- 
nalized its consecration to the principles, as each 
understood them, of American liberty, and of the 
Constitution received from their fathers. 


“Charles Sumner, in life, believed that all occa- 
sions for strife and distrust between the North and 
South had passed away. Are there not many of 
us who believe the same thing? Is not that the 
common sentiment, or, if it is not, ought it not to 
be, of the great mass of our people, North and 
South? Bound to each other by a common Con- 
stitution, destined to live together under a common 
government, forming unitedly but a single member 
of the great family of nations, shall we not now at 
last endeavor to grow toward each other once 
more in heart we are already indissolubly 
linked to each other in fortunes? 


as 


“The South — prostrate, exhausted, drained of 


her life-blood as well as her materia] resources, yet 


still honorable and true — accepts the bitter reward | 


of the bloody arbitration without reservation, reso- 
lutely determined to abide the result with chival- 
rous fidelity ; yet, as if struck dumb by the magni- 
tude of her reverses, she suffers on in silence. 
“The North, exultant in her triumph and elated 
by success, still cherishes, as we are assured, a 


heart full of magnanimous emotions towards her | 


disarmed and discomfited antagonist ; and yet, as | 


if mastered by some mysterious spell, silencing her 
better impulses, her words and acts are the words 
and acts of suspicion and distrust. 

“Would that the spirit of the illustrious dead 
whom we lament to-day could speak from the 
grave to both parties to this deplorable discord, 
in tones which would reach each and every heart 
throughout this broad territory, ‘My countrymen, 
know one another, and you will love one another.’ ” 


Lamar foresaw that the temper of public 
feeling among his constituents was not in 
consonance with his utterances. In a letter 
dated June 15, 1874, he wrote to a friend: 


** My recent speeches have not been prompted 
by self-seeking motives. It was necessary that 
some Southern man should say and do what I said 
and did. I knew that if I did it I would run the 
risk of losing the confidence of the Southern 





people, and that if that confidence was once lost 
it could never be fully recognized. Keenly as I 
would feel such a loss, —and no man would feel 
it more keenly — yet I loved my people more than 
I did their approval. I saw a chance to convert 


their enemies into friends, and to change bitter 


animosities into sympathy and regard. If I had 
let the opportunity pass without doing what I have, 
I would never have got over the feeling of self- 
reproach.” 


But in the campaign that followed, he was 
sustained. Doubtless it was as a pacificator 
that Lamar’s greatest service to the country 
was rendered. 

As an orator, Lamar stood in the front 
rank. He had that subtle power called 
magnetism, which enabled him to command 
the applause of, and to exert a mastery over, 
popular assemblies. It required a momen- 
tous occasion to arouse his great powers ; 
but the greatness of the man was evidenced 
by the impression he made upon his contem- 
poraries that he would measure up to the 
demands of any occasion. His style had 
none of that efflorescence of verbiage and 
metaphor which Northern audiences (who 
would not tolerate it in a speaker of their 
own section) seem disposed to applaud in a 
Southern orator as being characteristic, — in 
the same way that France condones the ex- 
cesses of the Gascon. His style was pol- 
ished, but severely chaste and simple. 

What John Bright called “the physical 
basis of oratory,” Lamar lacked.. He visited 
Paris in 1859, to consult physicians there in 
reference to cerebral disease with which he 
was threatened. He had frequent attacks of 
vertigo, — premonitory of a threatened paral- 
This contingency hung over his head 
The excite- 


ysis. 
like the sword of Damocles. 
ment of every speech was incurred at the 
risk of life. A weak man would have been 
unnerved by this tormenting consciousness ; 
but Lamar acted upon the noble motto: 
Nec propter vitam perdere causas vivendt. 

His mode of preparation for his speeches 
was peculiar. Referring to a statement in 
the press that all his speeches were written 











Le 
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and memorized, he wrote to a kinsman in | 


1874:— 


“ As to never speaking on any occasion without 
committing my speech to memory, I am forty- 
eight years old and have not done such a thing but 
once or twice (on literary occasions) since I was 
twenty-one years old. / cannot write a speech. 
‘The pen is an extinguisher upon my mind, and a 
torture to my nerves. I am the most habitual 
extemporaneous speaker I have ever known. 
Whenever I get the opportunity, I prepare my 
argument with great labor of thought, for my mind 
is rather a slow one in constructing its plan or 
theory of an argument. But my friends all tell me 
that my off-hand speeches are by far more vivid 
than my prepared efforts.” 


Further light is thrown on this point in 
an (unpublished) address of Hon. John W. 
Fewell, of Mississippi, delivered at Meridian, 


at a memorial meeting, from which I am. 


permitted to make a few extracts :— 


‘In the company of men whom he liked, there 
was an ‘abandon’ in his manner and conversation 
which was very captivating. He would then tell 
you every thought he had,—every motive that 
actuated him. He would even explain his ‘ tricks ’ 
of oratory. I remember his account of his encoun- 
ter with Senator Conkling. It ran thus: — 

“*¢ Well, you know, early in the session Mr. Conk- 
ling had insulted a certain Southern Senator in 
some remarks in the Senate. Some of that Sena- 
tor’s friends got together, — myself among the 
number, — and conferred about the matter with the 
view to advising our friend what to do in the prem- 
The matter had become somewhat cold by 
lapse of time. We agreed that anything in the 
way of a challenge or looking to a duel was out of 
the question. We felt that such a course would 
place us in an attitude which would weaken our 
section ; we knew that such a course would raise 
a howl from the people of the North that would 
cause renewed prejudice towards the people of the 
South. After a long conference we arrived at the 
conclusion that nothing could be done but bide a 
time when our friend could hope to strike back in 
debate. I felt so much aggravated that I deter- 
mined that I would myself prepare some good 
“sticks ” for brother Conkling and “ lay for him ;” 


ises. 
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so I spent some thought and prepared some good 
ammunition, — some good stout “sticks ” for him, 
and laid them away ready for use. It seemed to 
me as if I should never get a chance to use my 


| ‘sticks ;” but finally, after long months, my op- 





portunity came. 

«The session was nearly over. One day, Mr. 
Conkling, being in a bad humor, was strutting 
about the Senate, jumping on everybody, Repub- 
lican or Democrat; snarling and snapping, and 
making himself generally odious. Let me turn 
aside’ (said Mr. Lamar) ‘to say that Conkling isa 
formidable man. He is a man of great pose and 
power; no man wanted to encounter him; the 
fact is that everybody was afraid of him. Well, 
that day he finally “rounded up” his “ muck run- 
ning ” by charging a number of us who had made 
a certain agreement with bad faith. Then I saw 
my time was come. I jumped on him with all my 
strength, and denounced him ; it was not my plan 
to bring out my “ cold sticks” at that stage. My 
onslaught was so unexpected that I had him at a 
disadvantage ; he realized this instantly and fully, 
and instead of coming back at me with that per- 
fect poise and that incisive manner, was “rattled ;” 
he lost his head, and howled like a wounded 
animal (séc). When he resumed his seat just in 
front of, and across the aisle from me, I rose, 
ready with my “ cold sticks.” Now, no man who 
has not been one of our little band there can appre- 
ciate the anxiety on the part of that band in a 
moment like that. There was a terrible tension, 
breathless silence. Some of my friends were un- 
easy ; they knew that I was an impulsive man ; 
they knew that I had struck a United States 
Marshal over the head with a chair in a court- 
room, and they feared I would assault Conkling 
or do something indiscreet. Old Vance’ (so he 
spoke of the Senator from North Carolina) ‘ came 
down the aisle and stood by me, ready to stop any 
foolish thing I might start to do. Ah,’ 
Lamar, ‘they did not know that I had any “ cold 
sticks.” After a preliminary remark in which I 
said I did not wonder that the Senator recoiled at 
my words, I brought out one of my “ cold sticks.” 
Now, I had n’t thought so much of that particular 
stick ; I had others I considered far superior to 
it. But when towering over him and glaring at 
him, I said with all my energy: “ They were words. 
Mr. President, which no good man would deserve 
and no brave man would bear,” the whole house 


said 
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came down with applause ; the galleries joined, 
and old Vance clapped his fat hands. I saw in- 
stantly that was the place to stop, and with a great 
effort I resisted the temptation to bring out any 
more “sticks” and sat down.’ 

“lo appreciate the recital it must have been 
heard ; it cannot be written or repeated so as to 
give any correct idea of its graphic interest. How 
few men could so control themselves as to resist 
such a temptation! 

“Once when I had declined to speak after him 
on the hustings (stating that I was not prepared), 
Mr. Lamar said to me: ‘ You were wise not to 
attempt to speak. You are a young fellow just 
starting Out ; let me give you a piece of advice: 
never attempt to speak when you are not 
prepared.’ 

“I thanked him for the advice and asked him, 
‘1)o you mean to intimate that you never speak 
without preparation, and do you mean by being 
prepared that you write your speeches?’ ‘No,’ 
he said, ‘I try not to speak unless I am prepared. 
I don’t write my speeches ; my practice is, when 
preparing a speech, after having determined -what 
subjects to discuss. to frame my sentences in my 
mind; to turn each sentence over and over until 
I get it in shape to suit me, and then to repeat it 
to myself until it is thoroughly impressed on my 
mind, and then to go on to the next sentence; so 
that when I am through with my preparation, I not 
only know what I am going to say, but the very 
gesture that will accompany every word of it. You 
will find it difficult at first to do that, but you can 
soon train yourself to it.’ 

‘* His own statement was quite sufficient, but it 
was corroborated by the fact that in that campaign 
he made the very same speech a great number of 
times, — verbatim et literatim et punctuatim.” 


In 1877 Lamar took his seat in the United 
States Senate. In the Senate he had an 
opportunity to display his sense of the duty 
of a representative not to be bound by the 
instructions of his constituents (upon an 
issue not involved in his election), when 
these were contrary to his own judgment 
and conscience. On the Silver Bill he said: 


“Mr. PRESIDENT, — Having already expressed 
my deliberate opinions at some length upon this 





very important measure now under consideration, 
I shall not trespass upon the attention of the 
Senate further. I have, however, one other duty 
to perform, — a very painful one, I admit, but one 
which is none the less clear. I hold in my hand 
certain resolutions of the Legislature of Mississippi, 
which I ask to have read.” (Mr. Lamar then sent 
to the Clerk’s desk, and had read the resolutions 
of the Mississippi Legislature, instructing their 
Senators to vote for the Silver Bill.) Mr. Lamar, 
continuing, said: “ Mr. President, between these 
resolutions and my convictions there is a great 
gulf. I cannot pass it. Of my love to the 
State of Mississippi, I will not speak; my life 
alone can tell of that ; my gratitude for the honor 
her people have done me no words can express. 
I am best proving it by doing to-day what I think 
their true instincts and their characters require me 
todo. During my life in that State it has been 
my privilege to assist the education of more than 
one generation of her youth; to have given im- 
pulse to wave after wave of the young manhood 
that has passed into the troubled sea of her social 
and political life ; upon them I have always en- 
deavored to impress the belief that truth was better 
than falsehood, honesty than policy, courage better 
than cowardice. 

“To-day my lessons confront me. ‘To-day I 
must be true or false, honest or cunning, faithful 
or unfaithful to my people, even in this hour of 
their legislative displeasure and disapprobation. | | 
cannot vote as these resolutions direct. I cannot 
and will not shirk the responsibility which my 
position imposes. My duty, as I see it, I will do, 
and I will vote against this bill, When that is 
done, my responsibility is ended. My reasons for 
my vote shall be given to my people ; then it will 
be for them to determine if adherence to my 
honest convictions has disqualified me from repre- 
senting them. Whether a difference of opinion 
upon a difficult and complicated subject, to which 
I have given patient, long-continued, conscientious 
study, to which I have brought entire honesty and 
singleness of purpose, and upon which I have 
spent whatever ability God has given me, is now 
to separate us, — whether this difference is to over- 
ride that complete union of thought. sympathy, 
and hope which on all other, and, as I believe, 
even more important subjects bind us together. 
Before them I must stand or fall; but be their 
present decision what it may, I know that the time 
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is not far distant when they will recognize my 
action to-day as wise and just; and armed with 


c. 


honest convictions of my duty, [ shall calmly | 


await the results, believing in the utterance of a 
great American who never trusted his countrymen 
in vain, —that truth is omnipotent, and public 
justice certain.” 


His confidence was not unwarranted. He 
was re-elected to the Senate in 1882. 
Lamar had something of Lincoln’s faith in 
the people, especially when he knew he 
would have opportunity to “ state his case”’ 
before them. 

Judge Emory Speer says : — 


* On one occasion he told me that a young kins- 
man wrote to him, asking him to see what he could 
do about a certain political contest in which he 
was engaged, and in which the machine was being 
used against him. He wrote his young friend that 
he had never had any experience in machine poli- 
tics, but that whenever there was a conspiracy 
against him, all he could do was to go there and 
make a speech, and break it up.” 


On March 5, 1885, Lamar was made Sec- 
retary of the Interior in the Cabinet of Pres- 
ident Cleveland. There was some partisan 
criticism of the appointment, based on the 
alleged incongruity of having an ex-Confed- 
erate officer at the head of the Pension Office. 
These critics must have been surprised at 
the following language in his first Report : — 


“[ know of no burden of government that is 
more cheerfully borne than that of the pension 
system. I concur fully in all efforts to demonstrate 
that it is universally regarded as a noble benefi- 
cence, and in the view that when well and cleanly 
administered, it is noble in its purpose, and good 
in its results, diffusing with liberal and just hand 
the wealth of a wealthy people among those who 
suffer from the strokes of war, and have become 
impoverished by its misfortunes.” 


In subsequent reports he called the atten- 
tion of Congress to worthy classes of cases 
for which existing laws failed to provide, and 
urged that the omissions be cured. 

Mr. Fewell says : — 


2I 
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“Lamar was very much out of place when 
Secretary of Interior Department. He was a poor 
business man; he abhorred drudgery ; detail bored 
him. ‘The duties of that department required 
business talent and experience ; they consisted 
almost wholly of detail. I knew that he felt him- 
self unsuited to the place. I have reason to be- 
lieve that he longed to get out of it, and that he 
desired and accepted the Supreme Court Judge- 
ship, not so much as a place suited to his tastes, 


| but as a refuge from the crushing ‘grind’ of the 








Interior Department. I recall my last interview 
with him. He was seated in his official chair in 
the Department on Interior, before a desk filled 
with papers. He shook me by the hand, and 
looked at me as if asking himself, ‘ Does this man 
want office too?’ I asked about his health, and 
as quickly as I could do so with ease stated that I 
had not come to see him about any office ; that | 
had a matter of business pertaining to the Land 
Office, and I requested a letter of introduction to 
Commissioner Sparks. He readily complied with 
my request, — dictating the letter to his steno- 
grapher. That done, he turned to me and we in- 
dulged ina brief chat. He read an opinion he 
had just given in some land matter. I hardly 
understood the purport of the opinion, I was so 
pained to observe how worn and weary he looked ; 
his face was haggard, his eyes were lustreless. | 
asked myself, ‘Have they crushed the ambition 
out of this man entirely? Is he worn out and done 
for? Let me see if I can rouse him. — Colonel 
Lamar,’ I said, ‘this is no place for you; you will 
wear yourself out at this drudgery. I will tell you 
where you ought to be, and where our people need 
you and need you badly.’ 

“«* Where ?’ he asked, exhibiting some interest. 

“*Tn the House,’ I answered ; ‘there is your 
place, there is where you ought to be, — to lead. 
We have no leader in that body, and things are 
going to the “ bow-wows ”’ there.’ 

“Instantly he was the Lamar of old. His eyes 
blazed ; his countenance cast off its almost per- 
petual shadow; he rose to his feet and glared 
about him with the manner of a prisoner who was 
called to break his bonds. He swept his arms 
through the air, and said with great but suppressed 
animation, ‘ You are right, by —! There is where 
I would like to be. If I were there, I would mash 
some of those fellows. I’d teach them some 
sense.’ Then he recalled himself, and resumed his 
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seat and his tired look. The light faded from his 
eyes, his frame became limp; a clerk came in 
with my letter; Lamar signed it. ‘Good-by,’ I 
said. ‘ Good-by,’ he shook 
hands. I never saw him again. 

“IT did not fully understand his reference to 
‘ those fellows,’ but I inferred that he meant the 
Democratic members. It was common talk, at 
that time, that the Democratic House, having no 
leader, was drifting about like dead wood in an 
eddy.” 


responded. We 


While it is doubtless true that Lamar was 
not fond of office detail, yet he filled consci- 
entiously and ably all the requirements of 
his position as Secretary. His Reports are 
equal to any State papers that have ema- 
nated from that department. He was a 
warm friend of the Indian, and earnestly 
desired to terminate the “Century of Dis- 
honor.” He declared that “the only alter- 
native now presented to the American Indian 
race is speedy entrance into the pale of 
American civilization, or absolute extinc- 
tion. . . . After incorporating into our body 
politic four millions of blacks in a state of 
slavery, and investing them with citizenship 
and suffrage, we need not strain at the gnat 
of two hundred and sixty thousand Indians.” 

Upon his appointment to the Supreme 
Court by President Cleveland, Lamar took 
his seat, Jan. 18, 1888. Mr. Carson, in his 
“ History of the Supreme Court,” says: “ One 
of his colleagues, upon being asked whether 
he had met the expectations of his friends, 
replied: ‘Fully. Mr. Cleveland made no 
mistake in appointing him. Whatever doubts 
‘existed as to his fitness for the Supreme 
Bench, growing out of his long political and 
parliamentary career and absence from the 
active practice of his profession, have wholly 
disappeared.’ It is surprising that any 
doubt should have been predicated upon the 
fact first mentioned. To cite only the Chief- 
Justices as instances, Jay had been Secretary 
of Foreign Affairs; Ellsworth had been Sena- 
tor; Marshall, Taney, and Chase had all 
been members of the Cabinet. An analysis 
of the history of the fifty-four judges who 





have occupied the bench, with regard to the 
manner in which they acquired the eminence 
that led to their appointment, shows that 
eighteen acquired their distinction in politics, 
twenty-two on the bench, while only fourteen 
can be credited to the bar. Since the pas- 
sage of the Act establishing Circuit Courts 
of Appeal, — leaving to the Supreme Court 
almost exclusively federal and constitutional 
questions, —the value to a judge upon that 
bench of previous experience in the practical 
administration of the government will be 
even greater than it has been heretofore. 
But while his political career was no dis- 
qualification, — rather the reverse, — the fact 
that Lamar had never had any extensive 
practice, and doubtless very little in the 
Federal Courts, caused the apprehension 
among his friends that he would be at a dis- 
advantage in association with judges before 
whom cases are argued on the assumption 
that the law is already known and its appli- 
cation only is in question. Those who knew 
his conscientiousness, his capacity for labor, 
his great intellectual power, never once feared 
that his decisions would fall below the stand- 
ard of that great court; but they did fear 
for him that he would find his work on the 
bench excessively laborious. Such was the 
fact. Justice Lamar had none of the false 
pride that would have prompted a conceal- 
ment of it. One of his colleagues alludes 
to it in a note expressing his admiration of 
the opinion in Pennoyer v. Connaughy, 140 
U. S. 1: “Your differentiation of cases 
where a State may and may not be sued is 
the best I have seen. The case seemed to 
me a difficult one, and I should not have sus- 
pected shat you did not enjoy writing opin- 
ions. This is excellent.” In a conversation 
with the writer he remarked : “ Writing out 
a decision costs me two or three times the 
labor it costs a facile worker. Now, there ’s 
Judge Blatchford: he can take a record, 
master it, and” (with a quick gesture) “ there 
is the whole thing — the decision — produced, 
in the time that it takes me to determine how 
I shall set about approaching the case.” 














Chief-Justice Fuller, to whom this remark 
was repeated, said, ‘“‘ His decisions, if written 
with difficulty, do not show any traces of it.”’ 
While no case which came before him (ex- 
cept, perhaps, that of Neagle) called for the 
‘‘amplest exploitation of his powers,” yet it 
may be confidently said that his opinions, 
numbering precisely one hundred, from 125 
U.S. to 145 U.S. inclusive, are worthy of 
the great court of whose records they form 
a part. 

From the point of view of the “ Green Bag,” 
—to wit, that of entertaining, — the leading 
case that came before Justice Lamar was that 
of Anderson v. Miller, 129 U.S. 71, in which 
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purchase by trustee of trust property at sale 


the question was infringement of a patent on | 


“re-enforced drawers.” 


This was the case | 


in which John S. Wise so successfully waged | 


war against the gravity of the court. 


patentee was a male citizen of Virginia. The 


The | 


defence was want of novelty. Brandishing | 


a sample of the bifurcated garments before 
the court, Mr. Wise argued that it was a 
great reflection on the famous wives and 
mothers of the grand old Commonwealth for 
any man to pretend that he had invented an 
improvement on drawers that was not already 
known to these good matrons. It is said 
that, for the first time in its history, the 
whole court was convulsed ; but it is to be 
regretted that no trace of the fun of the argu- 
ment appears in the decision. 

Most of Justice Lamar’s decisions are in 
cases involving surveys and boundaries of 
land, land grants, etc., indicating that his ex- 
perience in the Department of the Interior 


had given him a familiarity with these ques- | 





tions which led his associates, perhaps, to | 


defer to him on these subjects. 

In one case where the question was 
whether a negotiable instrument, signed by 
an officer of a corporation, imported a cor- 


orate liability or an indivi . | ' Ming RE tt 
pers ty or an individual contract of | volutions of argument, his familiarity with adjudged 


the signer, he speaks of “ the vast conflict — 
we had almost said axarchy — of the authori- 
ties bearing on the question under consid- 
eration ” (128 U. S.). 

In Allen v. Gillette, 127 U. S. 596,— 


brought about by third party,—he finds 
occasion to declare: “The language em- 
ployed by the text-writers does not present a 
thorough and perfect generalization of the 
essential principles pervading the decisions 
on this subject.” 

Excellent examples of his judicial work 
are found in the following cases: Kidd v. 
Pearson, 128 U. S., holding constitutional 
the statute of Iowa providing that intoxicat- 
ing liquors may be manufactured and sold 
within the State, for certain purposes and no 
other; McCall v. California, 136 U.S. 104, 
holding that an agency of a line of railroad 
between Chicago and New York, established 
in San Francisco, for the purposes of induc- 
ing passengers going from San Francisco to 
take the line at Chicago, but not engaged in 
selling tickets for the route, or receiving or 
paying out money on account of it, is an 
agency engaged in interstate commerce ; 
Howard v. Stillwell & Bierce M’f’g Co., 139 
U. S..199, deciding when profits which would 
arise from the performance of a contract may 
be recovered as damages for the breach 
thereof ; McLish 7. Roff, 141 U.S. 661, to 
the effect that a writ of error will not lie to 
the Supreme Court on a question of juris- 
diction, under the act establishing Circuit 
Courts of Appeal, until final judgment in the 
Circuit Court. The work of his predecessors 
in the great court which is the glory of the 
Constitution, he happily characterized as a 
“century of wise and patriotic analysis” 
(sos U. S. Oa. 

Of his dissenting opinion in the Neagle 
case, Mr. Carson well says : — 


“The logical power of Mr. Justice Lamar, his 


| striking talents as a rhetorician, his clearness of 


vision in detecting the true point in controversy, 
and his tenacious grasp upon it through all the in- 


cases, his well-defined conception of the nature of 
the general government and the distribution of its 
powers under the Constitution, are best displayed 
in his dissenting opinion on #e Neagle, in which, 
unswayed by horror or resentment at the atrocious 
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attempt to assassinate Mr. Justice Field, he insisted 
that before jurisdiction of the crime of murder 
could be withdrawn from the tribunals of the State 
where the act was perpetrated, into the Federal 
Courts, it was necessary to show some law, some 
statute, some act of Congress, which could be 
pleaded as an authoritative justification for the 
prisoner's act, and that no implied power existed 
in the President, or one of his subordinates, to 
substitute an order or direction of his own, no 
matter how lofty the motive or commendable the 
result.” 


Harvard conferred upon him the degree 
of LL.D. in 1886. President Eliot saluted 
him on that occasion as follows: ‘ Lawyer, 
Scholar, Senator, Administrator, Teacher.” 

The romance of his early life proved the 
happiness of his later years. His first attach- 
ment was for Miss Henrietta Dean, of 
Macon, who did not look with disfavor on 
his suit; but parental objections intervened. 
Lamar’s first wife was a daughter of Augustus 
B. Longstreet, author of the inimitable 
“Georgia Scenes.” Miss Dean married 
Gen. William S. Holt. Lamar lost his wife 
during his term in Congress. Mrs. Holt 
had been a widow for many years, when in 
1886 Lamar met her again, and they were 
married Jan. 5, 1887. 

In December, 1892, failing health compelled 
Lamar to give up work. He came to Macon 
with his wife, and seemed to be making im- 
provement. But “the feet of the avenging 
gods are shod with wool.” On the night of 
Jan. 23, 1893, he was suddenly attacked with 
illness, and died within an hour. 

His obsequies at Macon, on January 28, 
were attended by Chief-Justice Fuller and 
Mrs. Fuller, and by Mr. Justice Blatchford, 
Mr. Justice Brown, and Mr. Justice Brewer, 
also by the Clerk and Marshal of the court. 

Thus far this sketch has dealt with the ex- 
ternal facts of Lamar’s career. But charac- 
ter is more than achievement. To be and 
to know are greater things than to get and 
to have. What of his spirit, of the inner 
life? ‘Asa man thinketh in his heart, so 
is he.” Lamar was warm-hearted, impulsive, 
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| courteous and 








tender, generous, sympathetic, good. He 
was especially considerate of young men, — 
literally eager to help them forward by kindly 
and encouraging words. If one did anything 
worthy of praise, he would take great pains 
to contrive some indirect method by which 
he might make known his appreciation. His 
patient dealing even with 
those who made preposterous claims upon 
his good offices showed the thorough kind- 
ness of his nature, while at the same time 
his candor —‘‘the sweet fresh air of our 
moral life ” — prevented him from permitting 
the applicant to entertain the hope of hav- 
ing his support when he was not free to give 
it. His purity of life, purpose, and conduct 
was never questioned ; not even did slander 
cast any temporary film upon his reputation. 
Conscience was his guide. He was a patriot. 
It was a peculiarity that for many years he 
wore in an inside vest-pocket a small copy 
of the Constitution. This was buried with 
him. 

The influences surrounding Lamar in early 
life were deeply religious. His training at 
home and at college was distinctly evangeli- 
cal. Almost all his public utterances show 
in their religious cast the impress of this 
training. Robert Browning intimates in one 
of his poems that in this age we have our 
choice to live ‘‘the life of doubt diversified 
by faith,” or “life of faith diversified by 
doubt.” Another poet, equally reverent, 
declares : — 


‘¢ Doubts to the world’s child heart unknown 
Question us now from star and stone : 
The letters of the sacred book 
Glimmer and swim beneath our look.” 


Lamar had many vacillations — perhaps 
once a total lapse— from the early faith 
which he “ drank in with his mother’s milk ; ” 
but in his later life it came back to him with 
sustaining power. 

The imperishability of non-sentient life 
he expressed in a verse which is perhaps 
his best contribution to the judicial an- 
thology : — 
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“ They are not ours, 

The fleeting flowers, 

But lights of God 

That through the sod 
Flash upward from the world beneath, — 
That region peopled wide with death, — 
And tell us in each subtle hue 
That life renewed is passing through 
Our world again to seek the skies, 
Its native realm of Paradise.’’ 


There is an immortality in the influence 
even of those who “live faithfully hidden 


lives, and rest in unvisited tombs ;” much | 


| 
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more in the influence of those who by great 
personality set in motion those “ echoes 
that roll from soul to soul, and grow forever 
and forever.” We may apply the noble words 
of William Watson to the forceful and kindly 
spirit that has left us :— 


‘¢ And now from our vain plaudits greatly fled, 
He with diviner silence dwells instead. 
Unto no earthly seas with transient roar, 
Unto no earthly airs he sets his sail, 

But far beyond our vision and our hail 
Is heard forever, and is seen no more.” 





BROADMOOR ASYLUM AND ITS INMATES. 


By a LeGAL VIsIror. 


” HE prisoner was acquitted on the 
ground of insanity, and directed to be 
detained during her Majesty’s pleasure.” 
How often does the newspaper report of a 
criminal trial end with these commonplace 
and colorless words, and how many readers 
understand their significance, or attach to 
them any definite idea whatever? In this 
paper I propose to give an account, based 
on personal observation, of the great English 
asylum for the reception of criminal lunatics 
and lunatic criminals, and thus, if possible, to 
bridge over a gap in popular knowledge. 
Down to the year 1860 persons accused 
of having committed a criminal offence, but 
found insane upon arraignment or by the 
verdict of the jury that tried them, and con- 
victs who became lunatic while undergoing 
their terms of imprisonment, were in this 
country simply distributed under a magiste- 
rial or judicial order, among the various county 
and other asylums, where they were main- 
tained at a cost of from £26 to £34 a year. 
This system had, however, a number of ob- 
vious disadvantages, of which the chief were 
the evil influence exerted by criminal lunatics 
upon ordinary patients, who in spite of their 
madness have a large and comprehensive 
faculty of imitation, and the impossibility of 





subjecting the criminal inmates of such asy- 
lums to adequate supervision and control ; 
and accordingly in 1860, principally through 
the agency of the Earl of Shaftesbury, an act 
of Parliament was passed authorizing the 
establishment of a State Criminal Lunatic 
Asylum for England. Three years later the 
project contemplated by this statute was car- 
ried into effect, and Broadmoor Asylum was 
formally opened. All that I desire to say 
about the local habitation, the exterior, the in- 
terior, the administration, and the inmates of 
this important and interesting institution may 
be stated most compendiously im the form of 
a description of a visit which I paid to it a 
few days ago, in company with my friend 
Grice, an official of high standing in the civil 
service of India, who is now at home on fur- 
lough, and who seeks to divert his thoughts 
from the unspeakable rupee by plunging into 
a course of scientific dissipation. We started 
from Waterloo at 9.38 A. M., and reached 
Brackwell in Berkshire a little after eleven. 
Brackwell is thirty miles from London, and 
—a fact of some moment to the traveller 
already suffering from the tedium of the rail- 
way journey — four miles from Broadmoor. 
A considerate cabman offered to drive us to 
the asylum and back for ten shillings; but 
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although on pleasure bent, our minds were 
frugal, and we decided to walk, and —in spite 
of the proffered assistance of a guide, already 
under the influence of liquor and thirsting 
for more —to walk alone. Our indepen- 
dence was soon subjected to a severe test. 
At the outset a thick mist enveloped us ; 
as we made our way with difficulty along the 
curveless avenue that leads to Broadmoor, it 
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moor; but I dispelled this impression by the 
free distribution of half-pence, and thus es- 
caped the danger of “ turning out the town.” 

The site of Broadmoor is well chosen ; it 
covers three hundred acres, and commands 
an extensive and uninterrupted view, into 
which Sandhurst and Sandringham enter. 
The building is of red brick, and is surrounded 
; with a wall varying from fourteen to sixteen 
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deepened in intensity and in volume, and by 
the time that the asylum came in sight it 
had finally converted itself into pouring rain. 
There is a little village at Broadmoor, the in- 
habitants of which are connected with the 
asylum either officially or as purveyors of its 
supplies. A few children, despising the de- 
scending torrents of rain, were playing in 
the solitary street of which the village can 
boast. 
gave them to understand that he was con- 
veying me into the kindly custody of Broad- 


Grice, who is facetiously disposed, 





feet in height. The subjoined block plan 
will enable me to dispense with any further 
reference to the structure itself. 

The windows are securely protected by 
iron bars, and these are practically the only 
indication of the character of the building. 
Dr. Nicholson, the superintendent of the 
asylum, a powerful Ajberdonian, who, after 
having acquired an extensive knowledge of 
the criminal classes as medical officer in the 
convict service, held the position of deputy 
superintendent of Broadmoor for ten years 

















under Dr. William Orange, and succeeded 
that gentleman in 1886, received us with the 
utmost kindness, and initiated us into all the 
mysteries of the asylum life and administra- 
tion. We of course selected the most sen- 
sational topics for the subject matter of our 
inquiry. Escapes from the asylum are of rare 
occurrence, —the height of the surrounding 
wall and the absolute smoothness of its cope- 
stone render this intelligible. Between the 
opening of the asylum in 1863 and the end 
of 1877, only twenty-three inmates escaped. 
Between 1877 and 1880 there were no es- 
capes, and between 1880 and the present 
year very few. The majority were recap- 
tured on the next or following day, one not 
till three months after his escape, and four 
were never discovered. Although a large 
proportion of the past and present inmates 
of Broadmoor has been and is composed of 
convicted murderers and murderesses, no case 
of actual homicide has occurred within the 
asylum since 1863 ; and yet no forms of me- 
chanical restraint, such as fetters, strait- 
waistcoats, leg-locks, straps, or padded rooms, 
are resorted to, or indeed are to be found 
within the walls of the asylum; the superin- 


Broaamoor Asylum and its [umates. 





tendents and officials have no firearms or | 
weapons of any kind for their own protection, | 


and the only safeguard that exists against 
the violence of this strange colony of mad 
criminals is an unusually large staff of pow- 
erful and imperturbable attendants. In the 
main this régime has worked well ; and it is 
clearly for the good of the patients that the 
treatment should as far as possible proceed 
on the assumption that they are still amen- 
able to ordinary human motives, and be di- 
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surrounded by his family, close to the altar, 
and a deadly blow was struck at his head 
with a large stone slung in a handkerchief. 
The stone inflicted a serious injury, and the 
blow would have been fatal if it had not been 
somewhat turned aside by the promptness 
with which the arm of the patient was seized 
by an attendant. The chaplain was never 
afterwards able to say the particular collect 
which was interrupted in so awful a manner. 
A similar attack was made on Dr. Orange, 
who preceded Dr. Nicholson as superintend- 
ent of Broadmoor ; and unless my memory 
deceives me, Dr. Nicholson himself was a few 
years ago temporarily laid aside from duty 
by a blow from the hand of a patient. In 
spite of these gloomy memories, however, the 
lives of the inmates of Broadmoor are, on the 
whole, both smooth and attractive. Con- 
certs, Punch and Judy shows, and private 
dramatic representations are held in the 
theatre, the walls of which are decorated with 
fantastic paintings, the handiwork of a gifted 
artist once a patient in the asylum. Chess, 
draughts, billiards, bagatelle, and whist are 
the usual indoor games; while bowls, cricket, 
and croquet are. played out of doors. Al- 
though work is not compulsory, —for Broad- 
moor is not, of course, a prison, —a large 
number of the inmates are engaged in useful 
employment. Some clean the wards; others 
repair clothes and linen, furniture, mats and 
carpets ; others are engaged in the laundry 
and on the farm; an eighth of the patient’s 
earnings is put to his credit, and he is allowed 
to spend it as he thinks best. Grice and I 
saw orders drawn on their accounts by pa- 


| tients, for the purchase of apple-trees for 


rected to the reconstruction, rather than to | 
the dispersion, of the scattered fragments of | 


their reason. But the defencelessness of the 
officials at Broadmoor has on several occa- 
sions been taken advantage of. One Sunday 
about twenty-five years ago, during the Com- 
munion, and when the chaplain was in the 
middle ‘of the collect for the Queen, a patient 
with a sudden yell rushed at Dr. Meyer, 
then the superintendent, who was kneeling, 


their gardens and other articles ; and pay- 
ments in such cases are made by transfer 
orders similar to checks on a banker. The 
asylum is a model of cleanliness, good disci- 
pline, and comfort, and reflects the highest 
credit on Dr. Nicholson and his assistants. 
The patients are recruited chiefly from the 
lower, but to some extent also from the midde 
and upper classes. We conversed with a 
great number of patients, heard their griev- 
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ances, which Grice carefully noted in his 
memorandum book, and found perpetual food 
for reflection and comment in the deceptive 
character of the outward appearance of most 
of those with whom we talked. This cring- 
ing miserable who assures you that he is the 
son of the king of Mull and that he would not 
harm a human being, is one of the dastards 
that shot at the Queen ; this wild-looking old 
man in the infirmary who tells you that a 
theft committed under the influence of de- 
lirium tremens was the sole cause of his 
“sequestration from society” murdered a 
whole family ; that youthful lady with the 
ruddy complexion and the long auburn locks 
— of which “age cannot wither nor can cus- 
tom stale the infinite variety ” —is the person 


who poisoned a little boy with strychnine in 


| 
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a fashionable English watering-place, two 
and twenty years ago, in order to gratify in- 
sane jealousy and love. And so the cata- 
logue of surprises goes on. The fearful 
inscription which was written in unseen 
characters on the portals of every asylum in 
Europe last century, —‘* All hope abandon, 
ye who enter here!” — has never been traced 
above the gates of Broadmoor. Convales- 
cent patients are allowed to go home, or are 
“boarded out,” under proper supervision, 
the guardians being required to report their 
progress to Dr. Nicholson from time to time. 
It would be difficult to imagine a stronger 
inducement to the inhabitants of this insane 
colony to make the effort to recover their 
mental equilibrium than the hope of this 
conditional release. 
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A BRANCH OF PINE. 
[Hung above a Portrait of Whittier.] 
By WENDELL P. STAFFORD. 


INGER, whose going all men mourn, 
What should our tribute be? 
Only the winter pine branch, torn 


From the tumultuous tree! 


We know what perfect flowers belong 
Where silent poets sleep ; 
The roses o'er thy bed shall throng, 


And the pure lilies sweep. 


But not the bard alone we frame 
Within this greenwood cheer, — 
We crown the prophet without shame, 


The fighter without fear. 


This waif from winter’s wildest hill 
Deserves a smile from thee: 
It holds the scent of summer still: 


It whispers of the sea. 


Some likeness of thy youthful day 
Was in its stormy strife ; 
Something its verdure seems to say 


Of an unfading life! 


Wherever now in airs of heaven 
The fronded palms are blown, 
Dost thou not hear, more faintly given, 


The song our pines intone? 


Feb. 4, 1893- 














HE following piquant sketch of a first 

experience of the Old Bailey is from a 
letter to Miss Berry by Lady Dufferin, grand- 
daughter of Sheridan and mother of Lord 
Dufferin, the Viceroy of India. It is found in 
the life of Miss Berry and her sister by 
Lady Theresa Lewis, vol. iii. p. 497; and 
its humor is not unworthy of the wit of the 
“Critic,” or the fun of the “ Yacht Voyage 
to Iceland.” 


HamrtTon Hatt, DORCHESTER, 
Saturday [Oct. 14], 1846. 


Your kind little note followed me hither, dear 
Miss Berry. As you guessed, I was obliged to fol- 
low my ¢hings (as the maids always call their 
raiment) into the very jaws of the law! I think 
the Old Bailey is a very charming place. We were 
introduced to a live Lord Mayor, and I sat be- 
tween two sheriffs. ‘The Common Sergeant talked 
to me familiarly, and I am not sure that the 
Governor of Newgate did not call me “ Nelly.” 
As for the Rev. Mr. Carver (the ordinary), if the 
inherent vanity of my sex does not mislead me, I 
think { have made a deep impression there. Alto- 
gether my Old Bailey recollections are of the most 
pleasing and gratifying nature. It is true I have 
only got three pairs and a half of stockings, one 
gown, and two shawls ; but that is but a trifling con- 
sideration in studying the glorious institutions of 
our country. We were treated with the greatest 
respect and ham sandwiches, and two magistrates 
handed us down to our carriage. 


HAMPTON Court, Octo. 22nd. 


My mother and I have returned to this place 
for a few days in order to make an ineffectual grasp 
at any remaining property. Of course you have 
heard that we were robbed and murdered the 
other night by a certain soft-spoken cook who 
headed a storming-party of bandjtti through .my 
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mother’s kitchen window ; if not, you will see the 
full, true, and dreadful particulars in the papers, as 
we are to be “had up” at the Old Bailey on Mon- 
day next for the trial. We have seen a good deal 
of life and learned a great deal of the criminal law 
of England this week,— knowledge cheaply pur- 
chased at the cost of all my wardrobe and all my 
mother’s plate. We have gone through two ex- 
aminations in court ; they were very hurrying and 
agitating affairs, and I had to kiss either the Bible 
or the magistrate, I don’t know which, but z¢ smelt 
of thumbs. 

I find that the idea of personal property is a fas- 
cinating illusion, for our goods belong in fact to our 
country and not to us ; and that the petticoats and 
stockings which I fondly imagined mne are really 
the petticoats of Great Britain and Ireland. I am 
now and then indulged with a distant glimpse of 
my most necessary garments in the hands of dif- 
ferent policemen ; but “ in this stage of the pro- 
ceedings ”” may do no more than wistfully recog- 
nize them. Even on such occasions the words of 
justice are: “ Policeman B 25, produce your 
gowns ;” “Letter A 26, identify your lace ;” 
* Letter C, tie up your stockings.” All this is har- 
rowing to the feelings, but one cannot have every- 
thing in this life. We have obtained justice, and 
can easily wait for a change of linen. Hopes are 
held out to us that at some vague period in the 
lapse of time we may be allowed to wear all of our 
raiment, — at least so much of it as may have 
resisted the wear and tear of justice ; and my poor 
mother looks confidently forward to being restored 
to the bosom of her silver teapot. But I don’t know. 
I begin to look on all property with a philosophic 
eye as unstable in its nature ; moreover the police 
and I have had my clothes so in common that I 
shall never feel at home in them again. ‘To a vir- 
tuous mind the idea that “ Inspector Dawsett ” 
examined into all one’s hooks and eyes, tapes and 
buttons, is inexpressibly painful. But J cannot 
pursue that view of the subject.” 
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THE SUPREME COURT OF TENNESSEE. 


II. 


UNDER THE CONSTITUTION OF 1834. 


By ALBERT 


ONSTITUTION-MAKING was a new 
art at the time the first Constitution of 
Tennessee was adopted in 1796. Models 
were few. There were then only three, — 
that of the United States, that of Vermont, 
that of Kentucky. The many evils of the 
unrestrained discretion of a legislative body 





had not then made themselves manifest, and | 
there were no safeguards against them. | 


The instrument was consequently largely 


devoted to the declaration of those funda- | 


mental rights which are to be found in the 
great charters that make up the British Con- 
stitution, to which were added those estab- 
lished by the Revolution. 


The immature idea of a judicial depart- | 
ment, embodied in the first Constitution of | 


the State, has been referred to. By the 
time the Constitutional Convention of 1834 


had been called, the conception of this branch | 


of the government as co-ordinate with the 


legislative and executive had fully developed | 


in the Constitutions of the various States 
adopted in the mean time. 

Events occurring shortly before had 
brought to the attention of the conven- 
tion the necessity of securing the stability 
of the judiciary. In 1831 one of the cir- 
cuit judges of the State was impeached for 
neglect of his official duties. After a long 
and bitter trial, the Senate refused, by a tie- 
vote, to sustain the charges. The Supreme 
Court had annulled some of the most popular 
enactments of the Legislature, and yet had 
drawn on itself no attack. But because of 
an effort to remove the objectionable circuit 
judge, the Supreme Court was in great peril 
of being legislated out of existence. Failing 
in the impeachment of the judge, his enemies 
sought to deprive him of his office by re- 
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organizing the whole judicial system, thus, 
throwing out of office all the judges, who’ 
were then elected for life. The bill for that 
purpose was defeated by only one vote. 

This struggle was fresh in the minds of 
the members of the convention of 1834; and 
Section I. of Article VI. of the Constitution 
that they drafted, provided that “ the judicial 
power of this State shall be vested in one 
Supreme Court, and in such other inferior 
courts as the Legislature shall from time to 
time ordain and establish.” 

The Supreme Court was to consist of three 
judges, no more than one of whom should be 
from the same grand division of the State. 
They were to be elected by the Legislature 
for a term of twelve years. In 1853 an 
amendment to the Constitution was adopted, 
providing for election by the people, and 
shortening the term to eight years. 

On the re-organization of the court in 1835, 
at the first session of the Legislature after 


_ the adoption of the Constitution, only one of 
| the four judges theretofore on the bench was 


| 





re-elected. This was Judge Nathan Green, 
who defeated Chief-Justice John Catron, 
who was also a candidate for re-election. 
Judges Whyte and Peck voluntarily retired. 
William B. Turley and William B. Reese 
were elected as the colleagues of Judge 
Green. The court was thus constituted for 
the full constitutional term of twelve years. 

It is rare for three colleagues to remain 
together for so long a time in one service. 
It is rarer still for three judges of such ability 
as Judges Green, Turley, and Reese to be 
associated at the formative period of a juris- 
prudence. It was these three men who gave 
shape to those fundamental doctrines which 
to-day obtain in the courts of Tennessee. 











The labors of their predecessors are not ap- 
preciated by many of the present practi- 
tioners in the State. Those labors were 
confined largely to questions growing out of 
the land laws, and those arising under the 
technical rules of pleading of the common 
law. Statutory enactments swept away the 
refinements of the common law, and that 
mass of learning was made useless. Lapse 
of time has perfected 
the titles to land in the 
more populous parts 
of the State, and the 
land law is ferra incog- 
niia to nearly all the 
lawyers of the State 
outside of East Ten- 
nessee. But the cases 
found in the reports 
covering the period 
from 1835 to 1847 are 
familiar to all, and in 
them are to be found 
the principles from 
which the rules that 
to-day determine all 
controversies in the 
courts of the State, 
are to be drawn. 
When these three 
judges entered upon 
their work, the nature 
of the litigation had 
changed from what it 
had been. From the 
foundation of the State, its courts had been 
vested with equity jurisdiction. However, 
the machinery for the exercise of the juris- 
diction was most imperfect. There was a 
lack of those officers that are such valuable 
adjuncts to courts of chancery, and largely 
There were no es- 
The absence 


increase their efficiency. 
tablished rules of procedure. 
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of a special forum for the determination of | 


causes by equitable principles made the 
lawyers unfamiliar with its practice. The 
result was that this extraordinary power of 
what was ordinarily a court of law was rarely 








invoked. In 1827 the Legislature had created 
separate courts of chancery. Nathan Green 
was one of the first two chancellors; and on 
his elevation to the Supreme bench in 1831, 
William B. Reese became his successor. 
When these two became associated with 
Judge Turley in 1835 on the highest court 
of the State, the business of the new chan- 
cery courts had grown amazingly. Two 
chancellors at 
first able to dispose of 
the business for the 
whole State. In 1836 
it became necessary 
to add a third chan- 
cellor, and a fourth in 
1840. 

To declare the rules 
of equity which should 
govern in these courts, 
was the most difficult 


were 


and 
of the Supreme Court. 
For that work all 
three judges were well 
fitted. Each bore a 
conspicuous part, and 
none of them can be 
said to have distin- 
guished himself above 
his fellows, though 
it fell to the lot 
Judge Green todeliver 
more opinions in this 

of cases than 
And the impress 


important work 


of 


class 

either of the other judges. 
he left on the judicial policy of the State was 
much greater by reason of the fact that his 
term of service was nearly double that of 
either of the other two judges. 

Succeeding generations have respected 
their handiwork. Most States have abolished 
separate courts of Chancery; but in Tennes- 
see legislatures and constitutional conven- 
tions have uniformly declined to take from 
a special tribunal the administration of the 
beneficent principles then enunciated. 
The period was one in which there was 











great prosperity in the State. 


Its population | 
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doubled in two decades, and its wealth in- | 


creased rapidly. The economic conditions 


brought about large dealings between its | 
people and the merchants and commission- | 


men of distant cities. Numerous suits grew 
out of controversies arising in the course of 
business, and a very considerable part of the 
time of the Supreme Court was devoted to 
the consideration of 
questions of commer- 
cial law. All the 
mooted questions that 
have divided and 
vexed the courts of 
the various States in 
this branch of the law 
were before the court. 
The positions then 
taken have generally 
been steadily held ever 
since. The disposi- 
tion of the court was 
pronounced to follow 
the lead of the highest 
courts of the State of 
New York on such 
questions, though it is 
the expressed policy of 
the present judges to 
align themselves with 
the Supreme Court of 
the United States on 
all new questions of 
commercial law. 

The policy of State aid to internal im- 
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It was also the office of these three judges 
to lay down the rules governing torts, out of 
which was to be developed the law that 
should determine the rights and liabilities 
of parties under the new conditions which 
have come about since they left the bench. 

Slavery likewise furnished many questions 
to be answered by that court and its succes- 
sors before the Civil War. But such suits 
were not commensu- 
rate with the extent of 
the interests of the 
State in slave property. 
Large holdings of 
slaves were rare. In 
Tennessee slavery was 
largely a household in- 
stitution. The ser- 
vants were considered 
more as v¢/leins at- 
tached to the land, and 
to be transmitted with 
it from one generation 
toanother. They were 
infrequently the sub- 
ject of sale, and so the 
opportunity for con- 
troversy was limited. 

But to consider the 
members of the court 
in detail. 

Nathan Green was 
born in Amelia Coun- 
ty, Va. in 1792. He 
was of respectable fam- 
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| ily, though he was not of that class known 


provements, then being actively carried out, | 


caused a great deal of litigation. 
turnpike companies were chartered, and the 


State gave aid to the building of a complete | 


system of roads, until it was apparent that 
the railway was destined to supersede the 
turnpike, when the State aid was diverted to 
the building of railways. Many banking and 
manufacturing corporations were chartered, 
and their charters came before the court in 


various ways, so that corporation law even at | 


that early day was much considered. 


Many | 


as the “first families.” His education was 
such as could be obtained in the primitive 
schools of his county, and was but little 
more than meagre. He enlisted as a soldier 
in the War of 1812, and* served gallantly 
in Virginia throughout the war. On one 
occasion while on sentinel duty he halted 
General Taylor, the general commanding, 
who was unable to give the countersign, and 
made him mark time at the end of his bayo- 
net until the arrival of the officer of the 
guard, who recognized and rescued his luck- 
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less commander. The young private was 
much abashed when he found the man was 
really the general, as he had claimed to be, 
and on the next day, when called out before 
his division drawn up in a hollow square, he 


was full of fear and trembling; but the de- | 


monstration was for the purpose of giving to 
General Taylor an opportunity of publicly 
commending him for the strict discharge of 
his duty. 

Returning from the army after the treaty 
of peace, he began the study of law, and was 
admitted to practice. He married about 
this time. After practising law in his native 
county for some months, he determined to 
emigrate. He had inherited a comfortable 
patrimony, and his wife had considerable 
property. Gathering their possessions to- 


lin County, Tenn. He took up the practice 
of his profession, and had signal success. 
He was a State Senator in 
Assembly of 1827. This Legislature created 
the courts of chancery, providing for the 
election of two chancellors. Judge Green 
was elected by the Legislature as the Chan- 
cellor for the Eastern District, and he served 
until 1831, when he was elected a judge of 
the Supreme Court. He, and his associate, 
Chancellor Cook, compiled the rules of chan- 
cery practice that prevail in the State to-day, 
practically unchanged. 

Having become judge of the Supreme 
Court in 1831, he continued to serve until 
1853, making his term twenty-two years. 
This period of service has been surpassed by 
only one other incumbent of the office. Peter 
Turney, lately Chief-Justice, and now Gover- 
nor of Tennessee, was on the bench for 
twenty-three years. It so happened that 
both these men were from the same county, 


— Franklin. When Judge Green was elected | 


chancellor, he induced Hopkins L. Turney, 
afterward a United States Senator from 


Tennessee, to remove from an adjoining | 


county to Winchester, to take charge of his 
very large practice which he was about to 
relinquish. 


the General | 
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Hopkins L. Turney, was then an infant, but 
he was destined to fill honorably for many 
years the position that Judge Green was 
soon to assume. 

Judge Green was a most remarkable man 
physically. He was six feet six inches tall. 
He was not graceful, and as an advocate it 
was his deep earnestness that gave him a 
peculiar power. His manner was grave, and 
his voice thunderous, forcing the earnest 
attention of his hearers. Hon. Edwin H. 
Ewing, 


writing of him as a judge, said : — 


“Without polished learning or extensive tech- 
nical knowledge of his profession, he wrote well, 
and seldom, if ever, made a technical mistake. 
But he loved especially to deal, like Mansfield, 
with the great and broad principles of the law ; he 





ot | searched for the deep foundations on which the 
gether, they removed to Winchester, Frank- | 


structure stands; he analyzed, with an acuteness 


| and vigor seldom equalled, the most complex 


propositions, and eliminated the truth, genuine and 
naked, however hidden by perplexing fallacies.” 


Fearing that age might impair his useful- 
ness as a judge, he resigned his seat on the 
bench in December, 1852, and accepted a 
professorship in the Law Department of 
Cumberland University at Lebanon. He 
was a most devout man, and was a member 
of the Cumberland Presbyterian Church, 
under the patronage of which the university 
was ; and his high sense of religious duty 
doubtless influenced him in taking this step. 
Judge Abram Caruthers was associated with 
him in the Law School, and by their efforts 
it was put at the head of such institutions. 
Among its graduates are to be found many 
of the distinguished lawyers of the South- 
west. 

Judge Green died at Lebanon on March 
30, 1866. 





Governor Turney, the son of | near Nashville. 


William Bruce Turley was born in Alex- 
andria, Va., in the year 1800. He was 
| principally of English extraction, though 
there was in him a strain of both Irish 
and Huguenot blood. His parents removed 
| to Davidson County, Tenn., in 1808, settling 
He entered the University 
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of Nashville, and took his degree when six- 
teen years of age, graduating with high 
honors. He read law in the office of Judge 
William L. Brown, a leading lawyer of Nash- 
ville. After he was licensed to practice, he 
opened an office in Clarksville. His extra- 
ordinary talents soon attracted attention, and 
in 1829 he was elected by the Legislature 
judge of the newly created eleventh circuit. 
So brilliant was his 
career as circuit judge, 
that on the reorgani- 
zation of the Supreme 
Court in 1835, he was 
unanimously elected 
by the Legislature a 
judge of that court. 
Thus at the early age 
of thirty-five he had 
attained the highest 
judicial position in the 
State. He served one 
full term of twelve 
years, and was re- 
elected in 1847. But 
the relations between 
Judge Green and him- 
self having become 
strained, he was in- 
duced to resign in 
April, 1850, to accept 
the position of Judge 
of the Common Law 
and Chancery Court at 
Memphis. The work 
of a wisi prius judge was more suited to his 
tastes than was that of supreme judge. He 
was a man of unusually quick apprehension, 
and it was irksome to him to go over in con- 
sultation the same ground over which his 
rapidly moving mind had carried him during 
the argument ofa case. It is related of him 
that often when an important case would be 
taken up in consultation, he would state his 
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out, leave the case to the other two judges, 


| 
| 
| 
| 
| 





had brought them to the conclusion an- 
nounced by Judge Turley. Precedents with 
him had no weight, unless supported by 
reason. It was not his habit to base his 
decisions on former cases, but to argue out 
the proposition from original premises, citing 
precedents only to illustrate his conclusions. 

Judge Turley was highly educated, but he 
acquired a vast store of knowledge after he 
reached manhood. He 
delighted in poetry 
and history. He was 
thoroughly versed in 
literature, particularly 
in English history. 
He hadavery retentive 
memory, that made his 
stores of knowledge 
immediately available. 
Probably the most 
elaborate opinion that 
he delivered was in 
the case of Green v. 
Allen, 5 Humphreys, 
170, declaring void a 
charitable bequest to 
the Tennessee Annual 
Conference of the 
Methodist Episcopal 
Church. The case 
was submitted to the 
Court on Saturday, 
and the opinion was 
completed on Monday. 
It was the first case 
on that subject in the State, and was impor- 
tant in itself. The opinion was a long one, 
and went minutely into the history of the 
abuses growing out of the absorption of great 
wealth by the clergy and the Church, and 
the various statutes enacted by Parliament, 
designed to restrict the evil. The review 
of this legislation and the decisions under it 
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| was a masterful one. 
views to his colleagues, and then, walking | 


who would usually find that the slower pro- | 
cesses of analysis and reference to authority | 


Judge Turley met a painful accidental 
death. While walking on the street in 
Raleigh, he fell and caught on his cane. 
It broke, and one of the sharp points ran 
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him through. He died from the injury on 
May 27, 1851. In his dying moments his 
thoughts wandered back to the consultation- 
room where he had so often sat ; and his last 
words were, “I can never agree to that, 
Judge Green.” 

Judge Green was the intellectual giant of 
the bench, Judge Turley was its genius, and 
Judge Reese its scholar. 

William B. Reese was born in Jefferson 
County, Tenn., on Nov. 19, 1793, dying at 
Knoxville on July 7, 1859. He was the son 
of James Reese, one of the pioneers of 
East Tennessee, and a leading member of 
the Legislature of the State of. Frankland, 
which the early settlers had set up for their 
protection in the wilderness when they were 
neglected by the mother State. The father 
was a lawyer, and from him the son inherited 
mental endowments of the highest order. 
By the time he had reached the age for men- 
tal training, he found on every hand schools 
able to give him a classical education. The 
early settlers of Tennessee had turned their 
attention to the establishing of good schools, 
before they had made secure the tenure of 
their new homes, conquered from the Indians. 
Judge Reese was first put in the preparatory 
school of the Rev. Dr. Henderson in his na- 
tive county. He was afterwards a student at 
Blount College. He finally entered Greene- 
ville College, and was there graduated. But 
his education did not stop here. His intel- 
lectual vigor, independent thinking, and pro- | 
found research led him into deep studies of | 
everything that makes up the sum of human 
knowledge; and these he continued during 
his long and active life. He became one of | 
the most thorough scholars that the State | 
has ever had in all the departments of | 
learning. 

Taking up the study of law, he mastered 
it as ascience. For a considerable part of | 
his life he was a judge, and in his decisions he 
always dealt with the question before him as 
one to be answered by the application of 
fixed principles of law that were not to be 
varied by the hardships of the particular case. | 
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He was admitted to practice in 1817. His 
care in the preparation of his cases and his 
logical power made him a formidable adver- 
sary. That was pre-eminently the day of 
young men; and in 1831, when he was but 
little past thirty-five, he was made Chancel- 
lor of the Eastern District, to succeed Chan- 
cellor Green. Out of his many decisions 


' brought before the Supreme Court, he was 


reversed only twice. He made such a repu- 
tation as a chancellor that on the reorgani- 
zation of the Supreme Court in 1835, he was 
unanimously elected by the Legislature a 
judge of that court. He was the first 
native Tennessean to become a Supreme 
judge. 

Reference has been made to the high or- 
der of his judicial work; but there is one 
opinion of his that deserves especial mention, 
as a splendid illustration of the qualities his 
mind possessed. It is the case of Polk v. 
Faris, 9 Yerger, 159, where it was held that 
personal property given by a deed to a per- 
son for life, and after the termination of that 
estate, then to the heirs of the body of that 
person, and upon default of such issue, then 
to return to the grantor and his heirs, vests 
absolutely in the first taker, under the rule 
in Shelly’s case. The erudition of that opin- 
ion drew forth especial praise from Chancel- 
lor Kent. 

Judge Reese on the expiration of his term 


| as Supreme Judge in 1847, became a candi- 


date for United States Senator; but after a 
prolonged contest, John Bell was elected. 


| Judge Reese shortly afterward became Presi- 


dent of East Tennessee University. He 
held the position until a short time before 
his death, when the encoachments of disease 
compelled him to resign it. 

Judge Reese was not simply a judge and 
man of letters. He took an active interest 
in the development of his State: He was in 
1828 an earnest advocate of the building of 
a canal to one of the South Atlantic ports, 
and was afterwards a director in the East 
Tennessee and Georgia Railroad Company. 
He was also President of the East Tennessee 
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Historical and Antiquarian Society from its 
organization in 1830 to his death. 

Judge Reese was the first of the judges so 
long associated to retire. He was not a can- 
didate for re-election on the expiration of his 
term. Judges Green and Turley remained 
together for three years longer. Judge Reese 
was succeeded by Robert J. McKinney. 

Judge McKinney was born in County 
Coleraine, Ireland, on 
Feb. 1, 1803. As was 
said by his biographer, 
Col. W. A. Hender- 
son: “ An Irishman, 
like his tobacco plant, 
can never develop un- 
til he is transplanted. 
His Green Isle is the 
hot-bed, and the world 
is his patch, which he 
has undertaken to 
fill.” The father of 
Judge McKinney was 
a poor man, and he 
emigrated with his 
family to America in 
1809, finally settling 
in Hawkins County, 
East Tenn. The son 
was for a few months 
at Greeneville Col- 
lege; but his educa- 
tion was limited. On 
leaving college he be- 
came a student in the 
law office of his uncle, John A. McKinney, 
at Rogersville. His predilection was for the 
common law, and his time was devoted to the 
mastering of its intricacies. 
ted to practice in 1824. His earlier profes- 
sional life was bare of pecuniary reward. 
His diffident, almost timid manner did not 
inspire that confidence in him that his talents 
merited. After having been some years at 
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He was admit- | 


} 
| 
| 


the bar, it chanced that by reason of the | 


sudden illness of the senior counsel, with 

whom he was associated in an important will 

case, the responsibility of the conduct of the 
23 


| to his State. 


Mii és 


| whole case fell to him. He displayed such 


unlooked-for qualities in its management 
that it attracted to him the favorable notice 
of the whole circuit that he rode, throughout 
which the causes célébres were discussed. 
The professional advancement that he had 
so long waited for and so well prepared for 
by diligent study, now came to him rapidly. 
He accumulated a fortune from his profes- 
sional income. 

He was a delegate 
to the Constitutional 
Convention of 1834. 
He took a most im- 
portant part in its 
discussions, and many 
sections of the Con- 
stitution it proposed 
bore the impress of 
his work. In 1836 
he was an elector for 
the State at large in 
the interest of the 
candidacy of Senator 
Hugh Lawson White 
for President. His 
ticket carried Tennes- 
see; but his candi- 
date was overwhelm- 
ingly defeated in the 
general result. 

On the retirement of 
Judge Reese in 1847, 
he was unanimously 
elected his successor 
by the Legislature, without solicitation on his 
part. He was chosen for a second term at 
the popular election after the change of the 
Constitution. He continued as an active 
judge for fourteen years, until December, 
1861, when the war between the States caused 
a suspension of the court. Judge McKinney 
was opposed to the secession of Tennessee ; 
but when that action was finally taken, he 
acquiesced in it and declared his allegiance 
He was one of the three men 
composing the Peace Commission, appointed 
by Gov. Isham G, Harris, which proceeded 
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to Washington before the commencement 
of hostilities in the vain hope of avert- 
ing the impending war. After the sus- 
pension of the court, he sought his home, 
where he spent the remainder of his life in 
contented retirement. He died Oct. 9, 
1875. The last public service that he ren- 
dered was as commissioner in the various 
suits brought by the State after the close of 
the war to enforce its 
lien on the railways, 
to which State bonds 
had been issued under 
the internal improve- 
ment acts. There 
were associated with 
him on this commis- 
sion Francis B. Fogg, 
Esgq., and Judge Arch- 
ibald Wright. 

The opinions of 
Judge McKinney are 
clear in style and 
usually short. He 
clung tenaciously to 
the common law, and 
opposed all innova- 
tions upon it. He 
thought it indeed the 
perfection of reason, 
and looked upon equi- 
table principles as 
uncertain and shifting 
rules for determining 
rights. Heunderstood 
the common law as have but few men in 
America, and his opinions give some of. the 
ablest expositions of its principles as applied 
in the courts of this country. It is impos- 
sible to find any more satisfactory. He 
was particularly attached to the system of 
common-law pleading, and he could never 
countenance slovenly pleadings. These char- 
acteristics, added toa stern, dignified manner, 
won for him the soubriquet of “Old Stric- 
tissimus.” 


| 





| County, Tennessee, in the year 1800. 


Bench, Robert L. Caruthers, who was ap- 
pointed by Governor Campbell on the resig- 
nation of Judge Green, in 1853. 

Judge Caruthers was _ born Smith 


His 


in 


| mother died when he was two years old, and 


| 
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when he was ten his father was stricken with 
paralysis that rendered him a helpless invalid. 
The lad was left to struggle for himself. He 
hired to his neighbors 
asa field hand. When 
sixteen years old, he 
secured a position as 
clerk in a store in the 
town of Carthage. He 
won the confidence of 
his employer, and was 
made a partner, tak- 
ing charge of a branch 
establishment in the 
town of Woodbury. 
He longed for an ed- 
ucation, and by means 
of the profits of his 
mercantile venture, he 
entered Greeneville 
College, where were 
also educated Judge 
Reese and Judge 
McKinney. Having 
completed the course, 
he became a student- 
at-law in the office of 
Judge Samuel Powell. 
He was licensed to 
practice on April 8, 1823. In September of 
that year he was elected clerk of the House 


| of Representatives of the General Assembly 


| 
| 
| 


| 


Judge Green was succeeded by the second | 


native Tennessean to reach the Supreme 


of Tennessee. After the end of his duties 
in that position, he began the practice of law 
in his native county. In 1827 he was elected 
by the Legislature Attorney-General for his 
circuit, and served until 1832, when he re- 
signed. In 1835 he was the member from 
Wilson County of the House of Representa- 
tives of the General Assembly. The work 
of this assembly was of great importance, as 
it was the first after the adoption of the new 
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Constitution. Judge Caruthers served with 
great distinction as a member of the Judici- 
ary Committee. After the adjournment of 
the Legislature, he, in conjunction with Judge 
A. O. P. Nicholson, made a compilation of 
the statutes of the State, rendered necessary 
by the many changes after the publication 
of the compilation of Haywood & Cobbs. In 
1840 he was elected to Congress, succeed- 
ing John Bell. He 
declined a re-election. 
After that he held no 
other office until he 
was appointed Su- 
preme Judge by Gov- 
ernor Campbell, to 
succeed Judge Nathan 
Green on his resig- 
nation in December, 
1852. Judge Caruth- 
ers was re-elected by 
the Legislature on its 
assembling in 1853; 
and on the adoption 
of the constitutional 
amendment providing 
for election by the 
people, he was elected 
by the people in 1854. 
He held office until the 
latter part of the year 
1861. He was a dele- 
gate to the Peace Con- 
gress in 1861. On the 
failure of that mission, 
he became a member of the Provisional Con- 
gress of the Confederate States. He was 
elected in 1863 Governor to succeed Isham 
. G. Harris ; but the occupation of the State 
by the Federal forces prevented his induc- 
tion into office. At the close of the war he 
formed a partnership with Judge William F. 
Cooper for the practice of law at Nashville. 
After a few years he retired to Lebanon, 
where he spent the rest of his life as a pro- 
fessor of law in Cumberland University, of 
whose board of trustees he had been presi- 
dent since 1842. This position he held until 
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his death on Oct. 2, 1882, at the extreme age 
of 82. 

That which was the greater part of his 
contemporary fame —his reputation as an 
advocate — has almost become only a tradi- 
tion. His work as judge is enduring. His 
opinions embalm that. His work. as advo- 
cate has no lasting memorial; and the recol- 
lection of it is passing away with those who 
felt the spell of his 
power. He was with-. 
out a doubt the great- 
est advocate Tennes- 
see has ever had. It 
was frequently said 
that it was tantamount 
to a denial of justice to 
the opposing party for 
him to appear before 
a jury. He was nota 
great orator. There 
have been many advo- 
cates who could sway 
the emotions of a jury 
in a way that he could 
not rival. He was not 
gifted with the graces 
of person or of voice; 
but his mental power 
seemed almost-resist- 
less. It could not be 
fortified against. His 
hearer could not tell 
when his change of 
mind took place. He 
would feel one part of his preconceived 
opinion slipping away, to be followed by 
another; but the change was so gradual 
that the movement seemed to be simply a 
readjustment of what had already been in 
one’s mind. 

The predominating character of Judge 
Caruthers, as a judge, was his power to 
penetrate any sophistry. It was impossible 
to practise any deception on him. His style 
as a writer was unusually easy; his words 
flowing smoothly and evenly, but expressing 
what was in his mind most perspicuously 
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Judge Turley was the second to leave 
the court. He was succeeded by A. W. O. 
Totten. 

Judge Totten was born in Middle Tennes- 
see; but his father removed with him when a 
youth to Gibson County, West Tenn. He 
studied law and commenced the practice at 
Trenton, the county-seat. After making a 
name for himself at the Trenton Bar, he 
removed to Jackson, that being the place of 
meeting of the Supreme and Federal Courts 
for the Western Division of the State. On 
the resignation of Judge Turley as Supreme 
Judge in 1850, he was first appointed and 
then elected to take his place. He was 
on the bench until 1855, when he re- 
signed, being succeeded by Judge Wm. R. 
Harris. 

Judge Totten was not a man of pre- 
eminent ability, but he filled the measure 
of judicial duty. He was deliberate in the 
formation of his opinions, diligent in re- 
search, attached to established precedent, 
and could not be swayed from his consci- 
entious convictions. He died in 1867. 

On the resignation of Judge Totten, he 
was succeeded by Judge Harris of Memphis. 

William R. Harris was born on Sept. 26, 
1803, in Montgomery County, N.C. Atan 
early age he emigrated to Tennessee with 
his father, who settled on Duck River in 
Bedford County, afterwards removing to 
Franklin County. His father was a poor 
man, and the son was forced to work to 
help maintain the family. His education 
was such as could be had in the academy 
at Winchester in the intervals between the 
making of crops. Even after he came of 
age and was appointed a deputy-sheriff of 
Franklin County, he applied himself at night, 
and kept up with his class in Carrick Acad- 
emy. In 1825 he began to read law under 
Isaac Cook, Esq., at Lawrenceburg, being 
admitted to practice in 1827. He opened 
an office in Paris, Henry County, West 
Tenn., which had been open to 
occupation only a short while before, on 
the extinguishment of the Indian title. Its 
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rich alluvial lands caused a great inflow of 
population, and unexampled prosperity re- 
sulted. Its citizenship’ was of the highest 
order. Judge Harris was one of the foun- 
ders of such a community. He rapidly 
acquired an extensive and lucrative prac- 
tice. In December, 1836, when only thirty- 
three years old, and after practising his 
profession only nine years, he was appointed 
by Governor Cannon to fill the vacancy cre- 
ated by the resignation of Judge John W. 
Cook, as judge of the Ninth Circuit. He 
was afterward elected to the position by the 
Legislature, and served until 1845. On his 
retirement he resumed the practice, remov- 
ing to Memphis in 1851. On the death of 
Judge Turley, he was appointed his successor 
as judge of the Common Law and Chancery 
Court, and was afterward elected to the 
place. On the resignation of Judge Totten 
as Supreme Judge in August, 1855, -Gov. 
Andrew Johnson appointed Judge Harris 
as his successor. On Dec. 1, 1855, he was 
elected by the people for the full constitu- 
tional term ; but his term was destined to be 
cut short. On Jan. 13, 1858, he was killed 
by the explosion of the boilers of the Missis- 
sippi River steamboat “ Pennsylvania,” bound 
from New Orleans to Memphis. 

Judge Harris came of an eminently strong- 
minded family. One brother was a minister 
of the Methodist Church, and one of the 
ablest preachers of the denomination. An- 
other brother, Isham G. Harris, was war- 
Governor of Tennessee, and has represented 
his State for three terms in the United States 
Senate. 

Judge Harris had paid particular attention 
to the common law, going back of its rules 
in order to learn their origin. He was very 
familiar with the adjudications and statute 
laws of his own State. As to matters of 
practice he had no equal. His untimely end 
cut short what would have been a most bril- 
liant judicial career. 

On the death of Judge Harris the melan- 
choly duty of appointing his successor fell 
to his brother, Isham G., then Governor of 
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the State. He named Archibald Wright of | 
Memphis, the third native Tennessean to | 
reach the Supreme Bench. 

Judge Wright was born in Maury County, 
Tenn., on Nov. 29, 1809, of very poor par- 
ents. His father, John Wright, a native of 
North Carolina, was the son of Duncan 
Wright, a Scottish Highlander. The mother 
of Judge Wright was of the same sturdy 
stock. Shortly after 
his birth his family 
removed to the adjoin- 
ing county of Giles. 
Here he grew to man- 
hood. A scanty edu- 
cation was received at 
Mount Pleasant Acad- 
emy and Giles College. 
He was conspicuous 
there for the diligent 
habits of study that af- 
terwards characterized 
him. An awkward 
and uncouth country 
youth, he sought the 
office of Judge Bram- 
blette, at Pulaski, to 
study law. The first 
impression he made 
on the tutor he sought 
was not a favorable 
one; but there was 
that about him that 
finally attracted Judge 
Bramblette to him, 
and he accepted him as a student. He 
was licensed to practice in 1832, and opened 
an office in Pulaski. The Florida war soon 
followed. On the call for volunteers he en- 
listed and served throughout the war. He 
returned to his practice at Pulaski, and con- 
tinued to live there until 1851. His fame as 
a lawyer had grown, and he determined to 
seek a larger field. He removed in 1851 to 
Memphis, a city then rapidly developing. 
He found a partnership with the Hon. 
Thomas J. Turley. The sons of these two 
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partners are to-day associated in the prac- 


tice of law at Memphis, and they are gen- 
erally esteemed as the ablest firm of lawyers 
Judge Wright did not solicit 
the position, but his reputation caused Gov- 
ernor Harris to bestow on him the office 
of Supreme Judge on the occurring of the 
vacancy in 1857. In August, 1858, he was 
elected by the people; but because of the 
interruption of business by the Civil War, 
he did not serve out 
his term, On the 
breaking out of the 
war he ardently es- 
poused the cause of 
the Confederacy. His 
only two sons, then 
striplings, enlisted in 
its army. Too old for 
active service himself, 
he followed the army 
so as always to be by 
his boys when danger 
was near. One of 
them fell on the fatal 
field of Murfreesboro ; 
but the other was 
spared to him. 

At the end of the 
war he found himself 
largely in debt because 
of obligations incurred 
in extensive purchases 


of plantations and 
slaves in Louisiana 
before the war. His 


property was dissipated by the war, but the 
debts remained. He scorned to take advan- 
tage either of the law of Louisiana excusing 
payment of obligations incurred in the pur- 
chase of slaves, or of the bankrupt law. He 
set himself to work to pay his debts. It 
was a grievous burden, but his soul knew no 
tiring. He steadily refused all offers of 
official position, and labored incessantly at 
his profession until within a few weeks of his 
death, which took place Sept. 13, 1884, at 
the advanced age of seventy-four. 

The spectacle of a man devoting his life 
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to the payment of debts which he might 
have escaped with the sanction of the law 
was a common one in the troublous times of 
which we write, and in that symbol lies the 
chiefest glory of the civilization of the period 
which produced such men. There never was 
a time in the history of the world when so 
nearly a whole people regulated their daily 
conduct by what is best defined as “honor,” 
as in the South during the epoch preceding 
and following the civil war. 

Except his term as judge, Judge Wright 
held no office save that in 1847 he repre- 





sented Giles County in the House of Repre- | 
sentatives of the General Assembly, and at | 


the end of the war he, with Judge McKinney 
and Francis B. Fogg, 


Esq., constituted a | 


commission for enforcing the State’s lien on | 
the railways under the internal improvement | 


acts. 


His opinions as a judge were utterly | 


without ostentation. He indulged in no 
elaborate discussion to display his learning 
or his reasoning power. He stated the con- 
trolling principle clearly and concisely, am- 
plifying it only enough to show that in it was 
to be found the essence of justice. No man 
was more thoroughly familiar with the cases 
than he. He could almost recite the Ten- 
nessee Reports ; but he disdained to make 
use of citations to authorities to any great 
extent. He sought for. reasons, not prece- 
dents. His opinions had the unusual quality 


of ordinarily convincing the losing lawyer | 


of his error. He had another quality in 
keeping with his nature. The opening sen- 
tence generally announced the decision of 
the case. He never indulged in the artifices 
used by judges to keep a lawyer in suspense 
as to the disposition of the case until he 
reaches the concluding sentence of the 
opinion. 

As Judge Greer said to him, he used a 
rifle as a judge, but the shot-gun was his 
weapon as an advocate. Ina very important 
case which had been on trial for several 
weeks before an able Federal judge, he filed 
brief after brief on the questions arising in 








the progress of the cause, until the number 
reached nine. One morning the judge, see- 
ing a new brief prepared for filing, asked 
Judge Wright how it was that a judge whose 
opinions were models of terseness, should as 
a practitioner use such voluminous and nu- 
merous briefs. “Sir,” he replied, “when I 
was a judge I had the power to say what the 
law was, and I said it as succinctly as pos- 
sible ; but in the trial of my causes I find it 
essential to be prepared on all points, be- 
cause I don’t know what a fool judge may 
decide.” 

He continued in full practice at the ex- 
treme age of seventy-four down until a few 
weeks before his death, his last years being as 
full of activity as his younger. As was said 
of him, “ he loosened the hold on life, as a 
giant oak in green old age rushes to its fall.” 

When the business of the court was sus- 
pended because of the flagrant hostilities of 
the Civil War, it was composed of Judges 
Robert J. McKinney, Archibald Wright, and 
William F. Cooper, who had just been ap- 
pointed in the stead of Judge Caruthers. 
Judge Cooper was sworn in, but never served 
as judge. 

Nashville, the capital of the State, and 
which happened to be the place where the 
Supreme Court was last in session, was oc- 
cupied by the forces of the Union on Feb. 
25, 1862. A provisional military govern- 
ment was set up under the authority of the 
United States, but there was no attempt to 
restore the civil State courts. The State 
was from that time forward disputed territory, 
and scarcely a week passed that there was 
not a battle within the borders. Aside from 
this fact, practically the whole State was 
under arms; from its white population of 
825,000, it furnished 100,000 soldiers to the 
Confederate army and 30,000 to the Federal 


army. 


The disastrous defeats of General Hood at 
the battles of Franklin and Nashville in the 
latter part of 1864, made the Federal occupa- 
tion of Tennessee secure. Andrew Johnson 
had been acting as military governor of the 
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State since 1862. When it became appar- 
ent to him that the power of the Confederacy 
was broken, and that the supremacy of the 
Union in Tennessee could not again be 
threatened, he undertook to reorganize the 
Supreme Court, though he had no warrant 
of authority for his action. On Jan. 25, 1865, 
he, as acting Governor, commissioned Russell 
Houston, Samuel Milligan, and Henry G. 
Smith as judges of 
the Supreme Court. 
Russell Houston de- 
clined the office, and 
before the court or- 
ganized removed to 
Kentucky to become 
general counsel of the 
Louisville and Nash- 
ville Railroad Com- 
pany. In the mean 
time Wm. G. Brown- 
low had been chosen 
as Governor by a 
Union convention 
held at Nashville, and 
was recognized and 
upheld as such by the 
United States author- 
ities. On May 16, 
1865, he commissioned 
Alvin Hawkins as Su- 
preme Judge; and on 
Aug. 24, 1865, he com- 
missioned J. O. Shac- 
kleford as such judge. 

The court organized for the transaction of 
business at Knoxville on Sept. 11, 1865. It 
was composed of Judges Milligan, Hawkins, 
and Shackleford. Bya series of resignations 
and appointments, its membership was 
changed; but the court continued to act 
until displaced by the Constitutional Conven- 
tion of 1870. Aside from those named, it 
numbered among its members Henry G. 
Smith, George Andrews, Horace H. Harrison, 
and Andrew McClain. 

This court is known to lawyers as the 
“apocryphal” court. Many of its decisions 
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have been overruled, and its opinions are in- 
frequently referred to as authority. There 
were two of the judges who were men of 
talent, and were good lawyers, Judges Milli- 
gan and Andrews. The opinions of Judge 
Milligan particularly were noteworthy. But 
he was soon promoted to be judge of the 
United States Court of Claims. The other 
men composing the court were of mediocre 
ability, who could not 
by possibility have 
reached a position of 
such importance in 
ordinary times. 

All the members 
of the court, without 
exception, were bitter 
partisans. They had 
all been Union men, 
and they took the par- 
tisan view of all ques- 
tions growing out of 
the war. Such cases 
were innumerable. 
The status of the se- 
ceding State was to 
be determined; acts 
of all the officers of 
its various depart- 
ments were drawn in 
question ; many pay- 
ments had _ been 
made in Confederate 
money ; contracts be- 
tween the citizens of 
belligerent States were to be passed upon; 
returned Confederate soldiers were sued 
civilly for torts alleged to have been ‘com- 
mitted by them in their military service, and 
they were indicted under the criminal laws 
as well. The administration of Governor 
Brownlow assumed to itself the most extra- 
ordinary powers for depriving all not in 
sympathy with him of any share in the gov- 
ernment, for punishing those lately in rebel- 
lion, and for suppressing all demonstrations 
hostile to his rule. He procured the pas- 
sage of many oppressive acts from a com- 
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plaisant Legislature, and enforced them with 
great harshness and much bloodshed. 

The Supreme Court, when these matters 
came before them, invariably rendered a 
strictly partisan decision. Its opinions were 
uniformly acceptable to the executive branch 
of the government. 

It should be added, however, that the 
court was kind and courteous in its treat- 
ment of all lawyers appearing at its bar, 
whether Confederate sympathizers or not. 

It is not in the province of this article to 
detail the methods by which the horrors of 
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“reconstruction” were ended, and the body 


of intelligent people put in control of the 
State; but on Jan. 10, 1870, there assembled 
at Nashville the third Constitutional Conven- 
tion of the State, a majority of the members 
of which disapproved of the course of Gov- 
ernor Brownlow and were desirous of seeing 
power lodged once more in the hands of the 
whole people of the State. The Constitution 
they adopted removed the judges then in 
office, and provided for a reorganization of 
the court. 
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PRACTICAL TESTS IN EVIDENCE. 


2 2 


By IrvinG BROWNE. 


EXPERIMENTS. — Continued. 


N People v. Hope, 61 Cal. 291, a case of 
burglary, a witness for the people was 
permitted to experiment before the jury with 
a small steel bar which he had made for the 
purpose of screwing on it certain couplings 


or sockets, one of which was found in a hole | 


over the bank-vault in question, and the 
other in the defendant’s trunk. 

On the trial of the Davis will case, in Mon- 
tana, in 1891, in answer to the claim of the 
contestants that the will was written in 
Nigrossin ink (which was not known of 
until many years subsequent to the date of 
the will), it was shown by tests in court that 
it was written in logwood ink, which has been 
in use for forty years. 

In a case in 1886, before “Tom” Hughes, 
who was a county judge, the question was 
who had won a foot-race; and being in doubt, 
he ordered it to be run over again in his pre- 
sence. The “ Law Journal” comments on 
this as follows :— 


“ The course taken by Judge Hughes in the case 
of the walking case recently before him shows how 
difficult it is even for the judge to subdue the in- 
stincts of the natural man. As an old hunter put 
to hack work pricks up his ears, and perhaps jumps 
over the hedge at the sound of the voice of a pack 
of hounds ; so the author of ‘Tom Brown,’ at the 
mention of a foot-race, throws off his wig, and is 
ready to hurry to the ash-path. When the evidence 
on the question who won the race is not clear, to 
order it to be run over again is the newest form of 
new trial. It is not an effective form, because the 
man who wins the race to-day is not necessarily 
the man who would have won it three months ago ; 
and we fear it is not contemplated by the practice 
of any court of law, whether county court or other. 
For the judge of law to turn himself into the judge 
of the course, besides being a little undignified, 

24 





might lead to an action being brought against him- 
self in his own court. These methods are less 
suitable for this prosaic time than for the mythical 
days of Sancho Panza or Haroun Alraschid.” 


It is probable that ‘“ Tom ” is fond of a joke 
as well as a race. 

On the trial, at Hamilton, Ont., of an ac- 
tion of damages for an injury sustained by 
the falling of a derrick, the plaintiff, Alfred 
Green, testified that since the accident when- 
ever he shut his eyes he became dizzy and 
fell down. The defence claiming that Green 
was shamming, Mr. Carscallen, with the 
judge’s consent, decided to test the man in 
the presence of the jury. Green had sworn 
that when he shut his eyes, usually in thirty 
seconds or less he would become so dizzy 
that he would fall to the ground. Mr. Cars- 
callen drew a stop watch, and proceeded to 
try the experiment. The judge directed 
Green to step back three paces, then walk 
forward three paces, stop, and then close 
his eyes. Green, as he came deliberately for- 
ward, stopped and shut his eyes. In a mo- 
ment he changed color, reeled back, and 
clutching the rail of the witness-stand, swung 
round and fellin a heap on the steps at Judge 
McMahon’s feet. A daily papersaid: “ The 
scene was too real to doubt the genuine char- 
acter of the man’s affliction.” 

Mr. E. A. Angell, of Cleveland, Ohio, 


writes us :— 


“In the case of Peoria Target Company z. 
Cleveland Target Company, for alleged infringe- 
ment of a patent granted to Fred Kimble, for a 
target composed of pitch and plaster-of-paris, in 
the proportion of one hundred parts of pitch to 
seventy-five of plaster-of-paris, heard before Judge 
Ricks, U. S. Circuit Judge for the Northern Dis- 
trict of Ohio, at Cleveland, in November of 1889, 
the court allowed us, representing the defendant, 
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against objection, to manufacture in court a target 
similar to the target described in the patent sued 
upon, but composed of the same materials in dif- 
ferent proportions ; namely, five parts of plaster-of- 
paris to four parts of the pitch. ‘This target was 
manufactured by us in the presence of the court as a 
part of the argument of counsel, not claiming, of 
course, that it was evidence. ‘This composition, 
namely, five parts of plaster-of-paris and four of 
pitch, was described in a previous patent issued in 
1880, to one Woodward. Our contention was 
that the properties of the two compositions were 
essentially the same, and that there was no mate- 
rial difference between them.” 


Mr. Albert H. Gladding, of Norwich, N.Y., 


writes us: -— 


“In 1878 John W. Church, Esq., was district 
attorney of this county ; and he put upon trial, at a 
court of sessions held by Hon. W. F. Jenks, 
County Judge, a prisoner under indictment for 
burglary. The prisoner’s counsel was the late 
Isaac S. Newton, one of the brightest and ablest 
lawyers in this part of the State. The testimony 
upon the part of the people was to the effect that the 
defendant broke into and entered the dwelling in 
question through a certain cellar window. The 
defence produced in court the frame of the very 
window in question, and showed that its dimen- 
sions were nine inches by thirteen inches. ‘The 
defendant was a man of full age, and appeared to 
be of ordinary size though rather slim and spare. 
At the close of the evidence the defendant’s coun- 
sel moved fora direction to acquit, upon the ground 
that it was utterly impossible for the defendant to 
have committed the burglary as alleged and proved, 
to wit, through that cellar window. Any one look- 
ing at the man and the window-frame would have 
jumped to the conclusion that the prisoner had 
established a perfect defence. The court inquired 
of the district attorney if he claimed that entrance 
was effected in any other manner, or if he claimed 
that this was not the identical window-frame; 
which questions were answered in the negative. 
When the court seemed about to give the direc- 
tion for acquittal, the district attorney arose sud- 
denly, and in a stern and commanding voice told 
the prisoner to ‘stand up.’ He quickly and 
meekly complied. The district attorney with in- 
creased energy said to him, ‘ Hold up your right 
hand, sir, as high as you can reach.’ It was done. 


The Green Bag. 











‘Reach your left hand down by your side.’ He 
did so ; and having got him into that position, and 
while his counsel was looking on with amazement 
and curiosity, wondering what the unusual proceed- 
ing meant, the district attorney seized the window- 
frame, and throwing it over the prisoner’s up-ex- 
tended arm, drew it down to his arm-pit, and giving 
it a sudden jerk it came over his left shoulder, and 
then with both hands he stripped it down over his 
body with such force as to take two or three but- 
tons off his waistcoat and produce an exclamation 
of anger or pain or both, while the window-frame 
lay around his feet on the floor unbroken. Every- 
body was taken by surprise, but none more so than 
the prisoner’s able and usually alert counsel. It is 
needless to say that the court declined to direct an 
acquittal. ‘The jury found the prisoner guilty, and 
he served his term in State’s prison. Any one hav- 
ing the curiosity to try the experiment will find 
that he can ‘crawl out of a much smaller hole’ 
than he would expect, by taking the position Mr. 
Church put the prisoner in.” 


Judge Loran L. Lewis, of the New York 
Supreme Court, has given me two interesting 
instances of experiments in or out of court 
in his practice. Manke was on trial for mur- 
der. A witness testified that he saw him 
from behind, ascending a hill, facing the sun, 
wearing a pepper and salt suit. Mr. Lewis 
experimented at the same place, under ex- 
actly similar conditions, with persons wearing 
clothes of the color described, and of various 
other colors, and proved by observers that it 
was impossible to tell the color of any suit, 
on account of the sunlight. He also experi- 
mented with variously painted boards, with 
the same result. On the trial of Schell, for 
arson, a witness testified that he went with 
the defendant into the cellar of the house in 
question, in the evening; that the defendant 
put a thin layer of shavings in a box, 
sprinkled them with kerosene, set in the 
midst a lighted candle projecting above them, 
and fitted another box on the top so closely 
that no ray of light was visible from the out- 
side. The fire broke out some hours after 
the time fixed by the witness. Mr. Lewis 
brought boxes, shavings, and candles into 
court, and conducted experiments under the 
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conditions described. The result was that 
when the boxes were close together the can- 
dle went out in nine minutes; the upper box 
being very slightly raised, — the thickness of 
a cent, — the time was increased to some six- 
teen minutes. The wider the space and the 
more air admitted, the longer the candle 
burned ; but so great was the space required 
before the candle could have burned down 
sufficiently to ignite the shavings that the 
fire would have been easily visible through 
the cellar windows. The witness’s story was 
thus demonstrated to be false. 


Music. 


In Reed wv. Carusi, an action tried before 
Chief-Justice Taney, at Baltimore, concern- 
ing copyright of a musical air, a professional 
singer was sworn and sang the two songs to 
the jury. The poem was “The Old Arm- 
chair.” 

On Horne Tooke’s trial, Lord Campbell 
informs us that “a witness having said that 
a treasonable song had been sung at a pub- 
lic meeting, Tooke proposed that it should 
be sung in court, so that the jury might as- 
certain whether there was anything treason- 
able, resembling Ca zra or the Marseillaise 
Hymn, in the tune.” It does not appear that 
the test was adopted. This would seem to 
be an instance where, contrary to Shak- 
speare, those who ad music in themselves 
were fit for treason, etc. 

Of the renowned case of State v. Linkhaw, 
69 N. Y. 214; Ss. c. 12 Am. Rep. 645, in 
which the defendant was indicted for disturb- 
ing a religious meeting by very bad but well- 
intended singing, and on the trial of which 
a witness was allowed to imitate it, I have 
given the readers of the “Green Bag” a 
rhymned version (vol. 1. p. 209), on the fidel- 
ity of which to the prose report I greatly 
pride myself. 

On a recent hearing in the New York 
Supreme Court upon the application of Henry 








E. Dixey, the comedian, for an injunction 
against the singing of a song which he 
claimed to be an infringement of his copy- 
right in the song, “ It’s English, you know,” 


‘Mr. Dixey upon the witness-stand was asked 


by the defendant’s counsel to sing the song; 
but his own counsel objected. Onan appeal 
to the court for a ruling on the admissibility 
of this evidence, the defendant was allowed 
to ask for a repetition of the words of the 
song. Mr. Dixey evidently did not want to 
sing the song; and before he could do so 
Judge Allen said that a copy of the words 
would be more satisfactory to him, and a 
recess was then taken while Mr. Dixey wrote 
out the words. After the recess, Mr. George 
Purdy, leader of the Boston Museum orches- 
tra, was called and sworn. He took his 
violin, and placing the score of Mr. Dixey’s 
song against a directory, played the tune to 
his honor. The music caused both the court 
and spectators to relax their features. The 
other song, “Quite English,” was then 
played on the violin by the witness, and the 
resemblance was so close that all recognized 
it. Ascore was then presented of ‘When the 
Band begins to Play,” and that also was ren- 
dered by the witness. Mr. Purdy did not 
think that there was any resemblance be- 
tween the “ English” songs and ‘‘ When the 
Band begins to Play,” at least to the ear of 
a musician. Several experts testified to the 
similarity of the songs. The unwonted echoes 
of the music through the court-house at- 
tracted a large audience, which apparently 
enjoyed the lively concert. 


MeEmory. 


In Innis v. State, 42 Ga. 477, a witness 
having testified that he committed to mem- 
ory part of the play of Punch and Judy, 
while certain facts to which he had sworn 
were transpiring, the court allowed counsel 
on cross-examination to require him to repeat 
the dialogue in question. 
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ECCENTRIC WILLS. 


HE making of wills by most people may 
be said to be a thing that is unpleas- 
ant to do at best, — indeed, so unpleasant is 
the idea associated with will-making that 
many neglect to make wills altogether and 
die intestate. Whimsical people, when they 
do make wills, usually produce characteristic 
documents. They rarely consult a lawyer, 
fearing, no doubt, that he might counsel them 
against doing what they intend. But whimsi- 
cal bequests have sometimes served a useful 
purpose, and instances are not unknown of 
such bequests having been made by lawyers 
themselves. 

Here is a case in point. William J. 
Haskett, a lawyer, who died in New York 
some years ago, left a will containing this 
curiously worded clause: “I am informed 
that there is a society composed of young 
men connected with the public press; and 
as in early life I was connected with the 
papers, I have a keen recollection of the 
toils and troubles that bubbled then and 
ever will bubble for the toilers of the world 
in their pottage caldron; and as I desire to 
thicken with a little savory herb their thin 
broth in the shape of a legacy, I do hereby 
bequeath to the New York Press Club of the 
city of New York $1000, payable on the 
death of Mrs. Haskett.” 

There is probably no more profitable class 
of business to a lawyer than that arising out 
of disputes about wills; and the following ex- 
tract from a French advocate’s will pithily 
expresses his opinion of his clients: “I give 
100,000 francs to the local madhouse. I got 
this money out of those who pass their lives 
in litigation ; in bequeathing it for the use of 
lunatics I only make restitution.” 

It is recorded of a rich old English farmer 
that, in giving instructions for his will, he 
directed that a legacy of £100 be given to his 
wife. Being informed that some distinction 
was usually made in case the widow married 
again, he doubled the sum; and when told 


| just. 








, that this was quite contrary to custom, he 


said, with heartfelt sympathy for his possible 
successor: “Aye, but him as gets her’ll 


| deserve it.” 


A testator has considerable latitude given 
him in the expression of his wishes in his 
will; and as he is not afraid of libel suits in 
what he writes or dictates in such an instru- 
ment, he can be very caustic as well as very 
This is well illustrated in the follow- 
ing extract from the will of John Hylett 
Stow, an Englishman, which was proved in 
1781: “I hereby direct my executors to lay 
out five guineas in the purchase of a picture 
of the viper biting the benevolent hand of 
the person who saved him from perishing in 
the snow, if the same can be bought for the 
money ; and that they do, in memory of me, 
present it to , a king’s counsel, 
whereby he may have frequent opportunities 
of contemplating on it, and by a comparison 
between that and his own virtue be able to 
form a certain judgment which is best and 
most profitable,—a grateful remembrance 
of past friendship and almost parental regard, 
or ingratitude and insolence. This I direct 
to be presented to him in lieu of a legacy of 
£3000 I had by a former will, now revoked 
and burned, left him.” If the lawyer named 
was present at the reading of that will, his 
feeling may well be imagined. 

M. Colombies, a merchant of Paris, had his 
revenge on a former sweetheart, a lady of 
Rouen, when he left her by his will a legacy 
of £1200 for having, some twenty years be- 
fore, refused to marry him, “ through which,” 
states the will, “I was enabled to live inde- 
pendently and happily as a bachelor.” 

An uncommon case of eccentricity on the 
part of an Englishman occurred something 
over fifty years ago. His will contained the 
following unique paragraph: “I bequeath to 
my monkey, my dear and amusing Jacko, 
the sum of #10 sterling per annum, to be 
employed for his sole and exclusive use and 
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benefit ; to my faithful dog, Shock, and my 
well-beloved cat, Tib, each a pension of 45 
sterling, and I desire that in the case of the 
death of either of the three the lapsed pen- 
sion shall pass to the other two, between 
whom it is to be equally divided. .On the 
death of all three the sum appropriated to 
this purpose shall become the property of my 
daughter Gertrude, to whom I give this 
preference among my children, because of 
the large family she has, and the difficulty 
she finds in bringing them up.” 

Another instance of a bequest for the sup- 
port of domestic pets is thus related: In 
1875 Mrs. Elizabeth Balls, of Streatham, 
Surrey, Eng., after liberal legacies to hos- 
pitals and other charitable institutions, set 
apart the sum of £65 per annum for the 
support of her late husband’s cob mare, and 
45 per annum for the keep and care of a 
greyhound ; the mare to be kept in a com- 
fortable, warm, loose box, and not to be put 
to work either in or out of harness, and that 
her back should not be crossed by any mem- 
ber of her late husband’s family, but that she 
should be ridden by a person of light weight, 
not above four days a week, and not more 
than one hour each day, at a walking pace. 

A curious and peculiarly hard case came 
before a Vice-Chancellor in London in 188o. 
The facts are as follows : A Miss Turner de- 
vised large real estates to her father for life, 
and then to her brother on these conditions : 
“ But if my brother shall marry during my 
life without my consent in writing, or if he 
shall already have married, or hereafter shall 
marry, a domestic servant,” then such be- 
quest to her brother to be void. The brother, 
it appears, came into possession of the said 
estates, and died in 1878, leaving a widow 
and two children. The suit was instituted 
against the widow and children, on the 
ground that testatrix’s brother had forfeited 
his title to the legacy by marrying a domestic 
servant. It was contended on behalf of the 
widow that she had been a housekeeper, and 
not adomestic servant. The Vice-Chancellor, 
however, was of the opinion that a house- 
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keeper was a domestic servant, and thus the 
legacy was forfeited. 

A bequest made by a Frenchman may be 
styled “a new way to pay old debts,” — that 
is, if it was availed of. Vaugelas, the 
famous French grammarian, was in receipt 
of several pensions ; but so prodigal was he 
in his charities that he not only always re- 
mained poor, but was rarely out of debt, and 
finally acquired among his intimates the 
soubriquet of “ Le Hibou,” from his com- 
pulsory assumption of the habits of the owl, 
and only venturing into the streets at night. 
After disposing of the little he possessed to 
meet the claims of his creditors, he adds: 
“Still, as it may be found that even after 
this sale of my library and effects, these 
funds will not suffice to pay my debts, the 
only means I can think of to meet them is 
that my body should be sold to the surgeons 
on the best terms that can be obtained, and 
the product applied, as far as it will go, to- 
wards the liquidation of any sums it may be 
found I still owe. I have been of very little 
service to society while I lived. I shall be 
glad if I can thus become of any use after I 
am dead.” 

Dr. Dunlop, of Scotch origin, but at one 
time a Senator of the United States, left a 
very singular will. The doctor is described 
as having been a jovial and kindly man, and 
his will certainly bears witness to these char- 
acteristics. Here are some of its peculiar 
features: “I leave the property at Gair- 
bread, and all the property I may be pos- 
sessed of, to my sisters and : the 
former because she is married to a minister 
whom — may God help him! — she henpecks ; 
the latter because she is married to nobody, 
nor is she likely to be, for she is an old maid 
and not market-ripe. . . . I leave my silver 
tankard to the eldest son of old John, as the 
representative of the family. I would have 








left it to old John himself, but he would have 


melted it down to make temperance medals, 
and that would have been a sacrilege. 

‘‘ However, I leave him my big horn snuff- 
box; he can only make temperance horn 








The Green Bag. 








spoons out of that. .. . I leave to Parson 
Chevassie my big silver snuff-box as a small 
token of gratitude to him for taking my sister 
Maggie, whom no man of taste would have 
taken, . . . I leave to John Caddell a silver 
teapot, to the end that he may drink tea 
therefrom to comfort him under the affliction 
of a slatternly wife. I leave my silver 
cup, with the sovereign in the bottom of it, 
to my sister , because she is an old 
maid, and pious, and therefore necessarily 
given to hoarding; and also my grand- 
mother’s snuff-box, as it looks decent to see 
an old maid take snuff.” It was, no doubt, 
fortunate for this affectionate brother that he 
had left the scene of life before his sisters 
were made aware of the way in which he 
had remembered and characterized them, or 
there might have been some family hair- 
pulling. 

The following very whimsical bequest is 
taken from a Scotch newspaper : Some years 
ago an English gentleman bequeathed to his 
two daughters their weight in £1 bank- 
notes. A finer pair of paper weights was 
never heard of, for the oldest got £51,200, 
and the younger £57,344. 

Peculiarly worded wills have led to the 
waste of many a goodly patrimony. Heirs, 
executors, and beneficiaries seem to take a 
peculiar delight in squabbling over a testa- 
tor’s intentions. Montaigne, the celebrated 
philosopher, is stated to have got over any 
difficulties in the way of carrying out his tes- 
tamentary intentions by the happy expedient 
of calling all the persons named in his will 
around his death-bed, and counting out to 
them severally the bequest he had made 
them. Many a whimsical testator might use- 





fully follow Montaigne’s example; but there | 


is always a risk of the donor getting better, 
and finding himself penniless. I once heard 
of a case of this sort. A small farmer in 
Suffolk, England, being very ill, was advised 
by his affectionate relatives to distribute his 
money, and thus save legacy duty. He did 
so, but got well again. 

The relatives declined to return these sup- 








posed death-bed gifts, and left the poor old 
farmer to seek parish relief. 

In 1772, Edmunds, Esq., of Mon- 
mouth, Eng., bequeathed a fortune of up- 
wards of 420,000 to one Mills, a day-laborer, 
residing near Monmouth. Mr. Edmunds, 
who had so handsomely provided for this 
man, would not speak to or see him while 
he lived. Again, in 1775, a Mr. Henry 
Furstone, of Alton, Hampshire, Eng., died 
worth about 47000 in funds, and, having no 
relations, he left this amount to “ the first 
man of his name who shall produce a woman 
of the same name, to be paid them on the 
day of their marriage.” Mr. John Innes, a 
well-to-do Lincolnshire (England) farmer, 
was of the opinion that a son having “ expec- 
tations” is far less energetic than one having 
none; for it is recorded that he for many 
years suffered his son to go to another farmer 
as a laborer, but by his will left his hard- 
working son the handsome sum of 415,000. 

In England it is not uncommon to hear of 
unmanageable sons and scapegrace nephews 
being cut off with a shilling ; but the follow- 
ing case of a wife being so treated is unique, 
to say the least: In 1772 a gentleman of 
Surrey, Eng., died; and his will, when opened, 
was found to contain this peculiar clause: 
“ Whereas it was my misfortune to be made 
very uneasy by , my wife, for many years 
from our marriage, by her turbulent behavior, 
for she was not content with despising my 
admonitions, but she contrived every method 
to make me unhappy; she was so perverse 
to her nature that she would not be reclaimed, 
but seemed only to be born to be a plague to 
me ; the strength of Samson, the knowledge 
of Homer, the prudence of Augustus, the 
cunning of Pyrrhus, the patience of Job, the 
subtlety of Hannibal, and the watchfulness 
of Hermogenes could not have been suffi- 
cient to subdue her; for no skill or force in 
the world would make her good; and as we 
have lived separate and apart.from each other 
eight years, and, she having perverted her 
son to leave and totally abandon me, there- 
fore I give her-a shilling.” — Ex. 
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THE SUPERNATURAL IN CRIME. 


i, have played no small part in 
the unravelling of the mystery sur- 
rounding crimes, and the record of a few 
cases which have actually been elucidated in 
British law-courts may prove interesting to 
our readers. 

In the year 1695 a Mr. Stockden was 
robbed and murdered in his own house in the 
parish of Cripplegate. There was reason to 
believe that his assailants were four in 
number. Suspicion fell on a man named 
Maynard, but he succeeded at first in clear- 
ing himseif. Soon afterward a Mrs. Green- 
wood voluntarily came forward and declared 
that the murdered man had visited her in a 
dream, and had shown her a house in Thames 
Street, saying that one of the murderers lived 
there. In a second dream he displayed to 
her a portrait of Maynard, calling her atten- 
tion to a mole on the side of his face (she 
had never seen the man), and instructing her 
concerning an acquaintance who would be, 
he said, willing to betray him. Following 
up this information, Maynard was committed 
to prison, where he confessed his crime and 
impeached three accomplices. It was not 
easy to trace these men; but Mr. Stockden, 
the murdered man, again opportunely ap- 
peared in Mrs. Greenwood’s dreams, giving 
information which led to the arrest of the 
whole gang, who then freely confessed, and 
were finally executed. The story is related 
by the curate of Cripplegate, and “ witnessed” 
by Dr. Sharp, then Bishop of York. 

On this story, be it remarked that Mrs. 
Greenwood’s dreams only verified suspicions 
already aroused. Maynard had been sus- 
pected at first; her dream brought home the 
guilt to him. It did not deal with his ac- 
complices until Maynard, in his turn, had 
implicated them. 

A somewhat similar incident came before 
a legal tribunal nearly a century afterwards, 
when two Highlanders were arraigned for 
the murder of an English soldier in a wild 





and solitary mountain district, known as “ the 
Spital of Glenshie.” In the course of the 
*“‘ proof for the Crown,” to use the phrase of 
Scottish law, another Highlander, one Alex- 
ander McPherson, deposed that on one night 
an apparition appeared to come to his bed- 
side, and announced itself as the murdered 
soldier, Davies, and described the precise 
spot where his bones would be found, request- 
ing McPherson to search for and bury them. 
He fulfilled but the first part of the behest, 
whereupon the dream or apparition came 
back, repeated it, and called his murderers 
by their names. 

It appears that with the strangely stern 
common-sense which in Scotland exists side 
by side with the strongest imaginative power, 
the prisoners were acquitted principally on 
account of this evidence, whose “ visionary ” 
nature threw discredit on the whole proceed- 
ings. One difficulty lay in the possibility of 
communication between the murdered man 
and the dreamer, since the one spoke only 
English and the other nothing but Gaelic. 
Years afterwards, however, when both the 
accused men were dead, their law agent 
admitted confidentially that he had no doubt 
of their guilt. 

Singularly enough, a_ story strikingly 
similar in many of its details found its way 
before a criminal tribunal in England. 

In the remote and sequestered Highland 
region of Assynt, Sutherland, a rustic wed- 
ding and merry-making came off in the 
spring of 1830. At this festivity there 
figured an itinerant pedler named Murdock 
Grant, who from that occasion utterly dis- 
appeared. A month afterwards, a farm- 
servant, passing a lonely mountain lake, 
observed a dead body in the water, and on 
its being drawn ashore, the features of the 
missing pedler were recognized. He had 
been robbed, and had met his death by 
violence. The sheriff of the district, a Mr. 
Lumsden, investigated the affair without any 
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result,— in his searches being aided by a | was a convenient one in which either to veil 


well-educated young man of the neighbor- 
hood, one Hugh Macleod, ostensibly a 
schoolmaster, but then without employment. 

One day the sheriff chancing to call at the 
local post-office, Macleod’s name, probably 
owing to the part he was taking in these 
investigations, came into the conversation, 
and the postmaster casually remarked that 
he should not have thought Macleod was so 
well off,— he having recently changed a ten 
pound note at his shop. Mr. Lumsden’s 
suspicions were aroused by this, and on his 
asking Macleod a few questions on the 
matter, he proved the young man to be un- 
truthful. Therefore he put him under arrest, 
and caused his home to be searched. But 
none of the pedler’s property being found 
there, and no other suspicious circumstance 
transpiring, he was about to be released when 
a tailor named Kenneth Fraser came forward 
with the following extraordinary story. 

In his sleep he declared that the Macleods’ 
cottage was presented to his mind, and that 
a voice said to him in Gaelic, “ The merchant’s 
pack is lying in a cairn of stones, in a hole 
near their house.” The directions given in 
this dream were carried out by the author- 
ities ; articles belonging to Grant were dis- 
covered, and the murdered man’s stockings 
were presently found in Macleod’s possession. 
He was accordingly charged with the crime. 
Kenneth Fraser formulated the evidence of 
his dream with great firmness and consist- 
ency. Macleod was condemned and executed, 
but not before making a full confession of 
his guilt. 

Here again, as in the case of Mrs. Green- 
wood, we may notice that the dream is only 
revealed after suspicion had been already 
Fraser was a boon companion of 
Macleod’s, and it has been suggested that in 
their carousings he got some hint of his 
comrade’s terrible secret. A somewhat 
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a guilty complicity, or, in the case of the 
Highlanders, to escape that imputation of 
being an “informer” which is so hateful to 
the Celtic heart. 

There is, however, an equally modern and 
less remote instance of a similar sort. In 
1828, in Suffolk, Maria Martin was slain by 
her false Jover,— a crime known in sensational 
literature as ‘“‘ The Murder in the Red Barn.” 
The stepmother of the deceased (says Mr. 
Chambers in his “ Book of Days”) gave 
testimony on the trial that she had received 
in a dream that knowledge of the situation of 
the body of the victim which led to the 
detection of the murderer. 

The late Mr. Serjeant Cox, at a meeting of 
the Psychological Society in the year 1876, 
narrated a remarkable case which had come 
within his own experience in which dreams 
had played an important part, and the evi- 
dence for which he had himself heard given 
on oath in open court. 

A murder had been committed in Somer- 
setshire. A farmer had disappeared and was 
not to be found. Two different men, living 
in different villages, some distance from 
where the farmer had disappeared, both had 
a dream upon the same night, and stated the 
particulars to the local magistrates. They 
said they had dreamed on that particular 
night that the body was lying in a well in the 
farmyard. No well was known to be there 
at all; so the two men were laughed at. Some 
persons, however, went to the yard, and 
although there was no appearance of a well, 
they at last found one under some manure, 
and the body was in it; then, of course, on 
the principle of the proverb, “ He who hides 


| can find,” the public began to suspect the 


similar explanation might serve to account | 


for McPherson’s dream of the murdered 


English soldier, and even the antique visions 
The form of a dream | 


of Mrs. Greenwood. 


two men themselves. But it was finally 
proved that the farmer had been murdered 
by his own two nephews, who had afterward 
disposed of his body thus. Before these 
dreams the dreamers had known nothing 
about the well in the yard. The nephews 
were hanged for their crime. 

One would ask many questions anent this 
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case, such as: Were these two dreamers 
conversant with the locality or with the 
nephews? Did they have any prior knowl- 
edge of each other? The lawyers, of course, 
were conducting a criminal case, and not a 
scientific inquiry. One cannot help wonder- 
ing how much evidence of this sort is 
tendered to the detective police, and 
whether it is always duly investigated. One 
readily understands that much of such 
dubious testimony is suppressed at its very 
source, from fear of ridicule on the one hand 
or of suspicion on the other. .. . 

In May, 1812, Mr. Spencer Perceval, Prime 
Minister of England, was shot in the lobby 
of the House of Commons by one Bellingham. 

It was claimed that eight days before the 
assassination, it was foreseen in a dream by 
a gentleman, a Mr. Williams, living near 
Truro, in Cornwall. The story has been 
often told, sometimes carelessly, sometimes 
with added “effects.” We shall give the 
version of a gentleman whose father was 
with the dreamer at the date of his dream, 
as corrected by the version of another friend, 
who frequently heard the story from the lips 
of the dreamer himself, when in advanced age. 

Mr. Williams, his brother and his partner, 
were, in the early part of May, 1812, visiting 
their mines in the eastern part of Cornwall. 
Mr. Williams had lately sent his son, Michael 
(afterward M. P. for the county), to London 
to confer with the Government respecting 
the duty on foreign copper. One morning, 
Mr. Williams, when driving with his friends, 
remarked that on the previous night hé had 


had a singular dream of being in the lobby of | 


London Legal Letter. 





193 





the House of Commons, and seeing a tall 
man shoot a short one in the left side. He 
repeated this dream so often that his com- 
panions were rather annoyed. When he 
himself told the story in after years, he added 
that the shot was fired as from behind his 
shoulder, and that he heard an usher say 
that the murdered man was Mr. Perceval ; 
that he had debated with his sons on the 
propriety of his going to London and warn- 
ing the minister, but that they had dissuaded 
him, which he ever afterwards regretted. 
He added that it was eight days before the 
murder that he had this dream. His son, 
Michael, was in a committee room opening 
off the lobby when the murder took place, 
and returned straight home, where his father, 
the moment he saw him, exclaimed that he 
knew the news he had brought. When the 
old gentleman went to London, he sought 
for portraits of the assassin and his victim, 
but was not satisfied with the first he saw of 
the former, as the hero of his dream had 
“basket buttons” on his coat. Presently he 
found a print in which this detail was cor- 
rectly portrayed. Mr. Williams was generally 
considered a very practical and unimaginative 
man. 

The murderer, Bellingham, in his confes- 
sion, owned that the murder had been fully 
conceived in his own mind for a fortnight 
before.the deed was committed! 

Is it possible that some “rapport” was 
established between Bellingham and Mr. 
Williams, by the presence of Michael Williams 
in London, and that the dream was a kind 
of “ thought transference ” ? 


LONDON LEGAL LETTER. 


Lonpon, March 11, 1893. 
Bes English judiciary contains no more strongly 
marked individuality than that of Mr. Com- 
missioner Kerr, who presides in the City of London 
Court. ‘The court in question is only a “ county” 


amount of litigation, and more especially as the 
judgment-seat of Judge Kerr, it enjoys a great fame. 
He is a Scotchman, with the defects and virtues 


| of his race ; extraordinary acumen, legal insight, 


court, but from the circumstances of being situate in | 


the metropolis, and being the scene of an immense 


25 


knowledge of men, force of character make him a 
model judge, and suitors love his rapid and sen- 
sible methods of dealing with the cause list, al- 
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though the argumentative advocate has frequent 
occasion to deplore the Commissioner’s refusal to 
listen to the exposition of his laborious if tiresome 
researches. But determination to walk by the 
light of his own understanding, sometimes yclept 
obstinacy, is equally a characteristic of our judge ; 
and this feature of his judicial career has brought 
him into a now almost historic conflict with the 
Lord Chief-Justice, Lord Coleridge. This con- 
troversy turns on the question of the obligation of 
a county court judge to take notes of the cases 
tried before him. 
divisional court of the high court, the notes of the 
judge below are invariably asked for. Now, it has 
on many occasions happened that when Lord 
Coleridge came to hear appeals from Mr. Com- 
missioner Kerr, no such official record of the pro- 
ceedings was forthcoming, the explanation being 
that the Commissioner stoutly declined to take 
notes of his cases, on the ground that he was un- 
der no legal obligation to do so, and that owing to 
the mass of business disposed of in his court, it was 
a course practically impossible. After a long con- 
troversy between Lord Coleridge and the Com- 
missioner, the matter was finally submitted to judi- 
cial decision, with the result that Judge Kerr scored 
a victory. ‘The court held that there was no legal 
duty on his part to take a note of the proceedings 
unless so required by a party to the action. After 
slumbering for a time the question has again been 
actively canvassed, not only in legal circles, but 
in the press ; the “Standard” strongly recommend- 
ing the judge to follow the sensible custom of his 
county court brethren rather than insist on his 
strict rights. ‘The Commissioner has replied to 
his critics by applying to the corporation for the 
appointment of an official shorthand writer to take 
notes of every appealable case tried in his court. 
The application should certainly be granted, and 
raises the question whether official shorthand writ- 
ers should not be attached to every court of jus- 
tice. With us this practice is only known in the 
Divorce Court, where it has been in force with most 
excellent results for many years ; but its extension 
to every court has been recommended by eminent 
judges, and is approved by most lawyers. 


mon Rooms which the authorities of the Inns of 


Court provide for the use of barristers and students ; 
but the Common Rooms, however admirable in their 
way, scarcely supply the place of a regular club. 
For one thing, they are controlled to a large ex-_ 
tent by the benchers, not by those who use them ; 
and then they close at too early an hour, and on 
certain public holidays do not open their doors at 
all. The masters of the bench are not too favorably 
disposed towards the new scheme, as they see it 


would seriously affect the prosperity of the Common 
When there is an appeal to a | 


Rooms. 
Since Professor Bryce, whose book on their Con- 


| stitution Americans know well, gained cabinet 
rank as Chancellor of the Duchy of Lancaster, 


he has found his political duties too multifarious 
for the discharge of the functions of his chair at 
Oxford. He has been a great figure as a Univer- 
sity professor, and attracted much larger audiences 
than most professorial Jecturers in our old seats of 
learning generally succeed in doing. There will 


| be many eyes set on the reversion to the professor- 
| ship ; among possible successors are Mr. Poste, the 





| . . 
| new proprietorship 


” 


editor of “ Gaius ;” Mr. Sandars and Mr. Moyle, 
both famed for their editions of Justinian; and 
Dr. Erwin Grueber, of Munich, who has for some 
time past filled the post of deputy professor. I 
should not be much surprised, however, if the ap- 
pointment were conferred on Mr. Thomas Raleigh, 
Fellow of All Souls and Vinerian Reader of Law 
in the University of Oxford, one of the most dis- 
tinguished scholars of his day and a constitutional 
jurist of the highest eminence. Mr. Raleigh is a 
man, moreover, with political ambitions ; and his 
friends are extremely anxious to see him in Parlia- 
ment, where it is anticipated he would occupy a 
conspicuous place. 

I alluded some time ago to the new career on 
which the “ Law Journal” had entered under the 
Mr. A. Wood Renton, whom 


| your readers know as a not infrequent contributor 


Gray’s Inn. 


A movement is on foot to establish a club for | 


the exclusive use of members of the Inner and 
Middle Temple, either within the precincts or in the 
immediate vicinity. This obvious requirement has 


during recent years been partially met by the Com- 


to your pages, has just been appointed editor. Mr. 
Renton was the most distinguished legal graduate 
of his day at Edinburgh, and held the much 
coveted distinction of the Bacon Scholarship at 
The proprietors of law magazines in 
London rather like the editorial chair to be filled 
by a practising barrister, as the journal is thus kept 
thoroughly in touch with the every-day life of the 
profession. 


* 


* * 
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CURRENT TOPICS. 


Pay FOR TALK. — There is a common impression 
that lawyers are paid more for talk than any other 
class of men. There is however one class that seems 
to crowd them hard, if the following, from the “ Buf- 
falo Courier,”) is to be relied on: — A 


“It is better to be at the head of a commonplace calling 
than at the tail of a distinguished one. A tiptop auctioneer, 
for instance, has a good deal better hold on success than a 
low-grade lawyer or doctor. It is said that an East Buffalo 
auctioneer, who lately broke the record by selling 345 
horses in one day from one auction-block, receives $7,500 
a year for two days’ work in each week at East Buffalo 
This is $150a week, or $75 a day. The same man receives 
$5,000 a year for two days’ work each week in Philadel- 
phia,; and because he can’t stand any more travel he has 
refused $8,000 a year to add to his labors one day in the 
week at Chicago. Thursdays he has to himself; and on 
that day he runs a horse auction of his own in Richmond, 
Va. He seems to be a type of the busy and successful 
man. How many Buffalo doctors and lawyers are doing 
as well?” 


We should incline to answer the concluding ques- 
tion with “ Not one.” But it must be conceded that 
an auctioneer does more talking in two days than a 
lawyer in six, even allowing the latter to be a “ hur- 
ricane talker,” as another Buffalo newspaper recently 
very incorrectly described Roscoe Conkling. That 
distinguished orator was very deliberate in his utter- 
ance, — ninety words a minute, we believe. Almost 
any man can get a reputation for wisdom if he will 
only talk slowly or infrequently. Poe said that the 
popular notion that the owl is wiser than the parrot 
is an error. 

Curious LEGISLATION. — Bulletin number three 
of the New York State Library, concerning the Leg- 
islation of 1892, will be found timely and useful. 
There are many curious and suggestive things in it. 
For example, it would be interesting to know the 
reason of the New York act exempting bicycles and 
tricycles from the operation of the act requiring con- 
tracts for sale of personal property on credit to be 
filed in town clerk's offices. Why not pianos as well ? 
Vermont seems to have “let up” a little in cases of 





ing the sentence to three years! Probably this came 
through Mr. Justice Field’s strong protest in the 
case in the United States Supreme Court. A 
humane law of the same State is that prohibiting 
barbed-wire fences around schoolhouses. Let the 
small boy take green apples, and pumpkins for jack- 
o’-lanterns without hindrance. They could not do it 
in Maryland; for that State passed an act last year 
making it larceny to take melons from vines, fruits 
from vines, and vegetables from soil, the other con- 
ditions existing. This is probably aimed at the noc- 
turnal and predatory Ethiop That is a good law of 
this State forbidding that any child under sixteen, 
under a criminal charge, shall be confined with adults. 
In Ohio sheriffs are permitted to ride with their 
prisoners on freight-trains. Louisiana provides ar- 
tificial limbs for maimed Confederate soldiers. Geor- 
gia lets them peddle without license when indigent ; 
and Mississippi gives pensions to them, their widows, 
and their colored servants. This exhibits much more 
piety than seems to be prevalent in Rhode Island, 
where it has been found necessary to denounce pen- 
alties for removing flags or markers from graves of 
soldiers. Georgia properly lets the inmates of insane 
asylums correspond without censorship. In Georgia 
we' read of chain-gangs and whipping-posts, but 
black and white must not be chained or confined to- 
gether. In New York people are forbidden to 
descend from balloons by parachute or trapeze 
Here is a dangerous symptom of Anglomania, — in 
Massachusetts English bloodhounds are exempted 
from the act prohibiting the keeping of bloodhounds. 
Barmaids are prohibited in New York. 


THE Critic. —“ The Critic” is easily the first 
authority in this country among journals wholly de- 
voted to literature. The book notices in “The Na- 
tion” are generally excellent; but “The Critic” 
surveys the whole field, and has no other interests. 
Its criticisms are marked by breadth and humanity, 
and the author will never feel that he is the victim of 
malice or jealousy, or a small desire to show off the 
critic’s “smartness.”” Such a journal deserves suc- 
cess, and we believe this journal has obtained it in a 
large degree. It gives us pleasure to learn that the 


conviction under the prohibitory liquor-law, by limit- | ownership of it has been acquired by Mr. J. B. Gilder, 
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its accomplished editor. ‘The Critic” will be an 
instructive and entertaining companion to lawyers who 
care for books that are not bound in sheep, and we 
believe there are many such lawyers. “ The Critic” 
is to be somewhat illustrated in future. 


DEGRADING OFFices. —-- Mr. William Morris, of 
England, poet, manufacturer of wall-papers, and so- 
cialist, says that the offices of Judge and Prime Min- 
ister are “degrading.” Mr. Morris is a singular 
compound of culture and combativeness. His poetry 
and papers are very different from his politics. He 
writes beautiful smooth verses of the Chaucerian 
spirit, and he makes the sweetest wall-papers and 
stuffs, but his politics are extremely levelling and ultra- 
democratic, not to say ferocious. We believe he re- 
gards property as a crime. We hope he systemati- 
cally gives away the profits of his manufactures in 
verse, papers, and stuffs. Perhaps he does. Wedo 
not know. But to be consistent he ought to do so. 
If he were not so good a poet as he is, we should be 
apt to agree that property derived from poetry is a 
crime. That is the spirit in which we regard much 
of Swinburne and Browning, and all of Ella Wheeler 
Wilcox, and in which we regard the compensation 
which we receive from this magazine for our legal 
verses; and so we regularly devote it to a certain 
charitable object, which said charity begins at home. 
It is not our province to defend Prime Ministers. 
But we do not see how Mr. Morris can seriously re- 
gard the judicial office as degrading. We have always 
had an impression that it is an elevating and enno- 
bling office, and that a good judge — and most judges 
are good —is the nearest approach to divinity. But 
we begin to feel timorous of our opinion. We really 
should like to know the basis of Mr. Morris’s belief. 
Poets are such practical and worldly-wise persons 
that he must have some reason for it, satisfactory to 
himself at least; and he owes it to the legal profes- 
sion to expound it, so that if it is sound they may 
shun the bench. 


CRINOLINE. — The bill proposed in the New York 
Legislature prohibiting the wearing of crinoline or 
hoop-skirts has been referred to the committee on 
commerce and navigation. We should have preferred 
a reference to the committee on grievances. But the 
laughter and ridicule with which the threatened 
fashion is hailed, and the protests of the fair victims 
themselves, will not postpone the dreadedday. They 
will all rush to the dressmakers to be converted into 
guys as soon as the edict is issued. Why is it that 
women are so eager to deform themselves? They 
are never willing to allow an approach to Nature's 
fair proportions, but are always humping or inflating 
themselves. If Nature had inflicted on their bodies 
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permanently the deformities which they assume in 
dress at the dictates of fashion, they would submit to 
the most painful surgical operations, without anzs- 
thetics, to be rid of them. Imagine a hump on the 
body like a bustle, or humps on the shoulders such as 
are now in vogue in dress! And now the poor crea- 
tures must look like balloons or be out of the style 
Probably with crinoline will come in its ancient ac- 
companiment of the “ waterfall,” a sort of rat’s nest 
of false hair at the back of the head. There is one 
way, and only one, in which the men can defeat this 
aeronautic movement, — let them refuse to pay for 
more than say twenty yards of material for a gown, 
and let the courts pronounce any excess above that 
quantity not a necessary. (We know what we are 
talking about, — we paid for thirty-six yards once !) 
Old Abinger said, “Let the wedding-dresses be 
struck off!” So let our courts say, “ No crinoline !” 
And let the men refuse to get up and give their seats to 
women in the cars if they wear the accursed thing. 
We have thought about making it a cause for divorce, 
but we reserve that for a last resort. There is a case 
on record where a husband got a divorce because his 
wife struck him with her bustle! It is said that Ben 
Franklin wrote a tract entitled “‘ Hooped Petticoats 
Arraigned and Condemned by the Sight of Nature 
and the Law of God.” 


SHAFTESBURY. — One of the most interesting re- 
cert biographical sketches is that of the Earl of 
Shaftesbury, author of the writ of habeas corpus, by 
Hon. Alexander Martin, in the current number of 
the “ Michigan Law Journal.” The most that the 
young lawyer ever hears of this daring and indomit- 
able man is Dryden’s satirical lines on him in “ Ab- 
salom and Achitopel.” He was not a very admirable 
character nor much of a lord chancellor, but the 
Anglo-Saxon people owe him a great debt of grati- 
tude for drafting and carrying through this measure. 
Mr. Martin relates the following incident: — 


“It is more than traditionary that the third reading in 
the house of lords was carried by a mistake in the tally. 
Bishop Burnet, who is a partial historian of Shaftesbury’s 
life, says: ‘Lords Grey and Norris were named to be 
tellers. Lord Norris, being a man subject to vapors, was 
not at all times attentive to what he was doing. So,avery 
fat lord coming in, Lord Grey counted him for ten, as a 
jest at first ; but seeing Lord Norris had not observed it, 
he went on with his misreckoning of ten; so it was re- 
ported to the house, and declared that they who were for 
the bill were the majority, though it indeed went on the 
other side.’ After the majority in its favor had been 
announced from the chancellor’s seat, Shaftesbury, per- 
ceiving a commotion among the opponents of it, as from 
a surprise at the result, immediately took the floor, and 
spoke on some other matter for nearly an hour, conclud- 
ing with a motion relating to the matter of which he had 
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been speaking During his speech many members entered 
and left the house, so that the division if called for again 
could not have been taken A division was taken then as 
at the present time, by all the voters retiring and coming 
back through two doors —and not by ayes and nays, as in 
American assemblies. The bill as thus passed by the 
lords was kurried down to the house of commons, for 
agreement to the amendments. The conference between 
the houses was managed with so much address by Shaftes- 
bury, that all objections to the amendments were waived 
by the commons, and the bill reported back to the lords 
as perfected. Soon after the king came in, taking his seat 
on the throne, and, the bill being read by its title as having 
passed both houses, he assented to it, and it became an 
enduring charter for the relief of prisoners and captives.” 


Futures. — We have never entertained a friendly 
feeling for contracts for the purchase and sale of 
“futures;” but Justice Blandford, of Georgia, paints 
them in vivid terms of reprobation. He says of them 
that “ this ferocious beast has been allowed to stalk 
about in open mid-day, with gilded signs and flaming 
advertisements, to lure unhappy victims to its em- 
brace of death and destruction.” This is indeed a 
terrible picture of an advertising animal. 


SPuRS FoR JuDGES.— One of our London legal 
exchanges remarks : -— 


‘“‘ What allegory is contained in the presentation by the 
tradesmen of Walsall to Baron Pollock and Mr. Justice 
Hawkins of a pair of silver spurs apiece ? — sterling silver, 
bearing the names of the learned judges? Spurs indicate 
an unwilling horse, and the necessity for more speed. But 
how can that apply to her Majesty’s judges? We fail to 
appreciate the humor of the incident.” 


We have no information as to Baron Pollock, but 
the gift was certainly appropriate as to Mr. Justice 
Hawkins, for he is well known to be a lover of horse- 
racing Perhaps there was a hint in the gifts that 
the donees ought to ride their circuits more. 


READING OPINIONS FROM THE BENCH. — The 
practice of reading opinions from the bench still ob- 
tains in New Jersey. So do some other foolish 
things, such as having an ultimate court of fourteen, 
and of having four of these persons who do not know 
any law. The “New Jersey Law Journal,” while 
regarding the practice as ‘somewhat of a bore,” 
seems to regard “reading day” as a convenient op- 
portunity for the lawyers to assemble and have a good 
time. In commenting on this the ** New York Law 
Journal” asserts that the practice ‘still survives in 
the Supreme Court of the United States.” Unless 
we have been misinformed, it was discontinued there 
several years ago, save in cases of exceptional im- 
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portance. The New Yorker however very aptly 
suggests : — 


“ If a regard for tradition and precedent must still be 
humored, we would suggest that there be procured for 
every court where this usage still obtains a composition 
portrait of eminent members of the bar, which, after busi- 
ness hours or on holidays, might be adjusted for pano- 
ramic view from the bench. Then, if the artist of the Eden 
Musee would prepare lifelike images of the judges to sit 
in the accustomed seats of their originals, and a ventrilo- 
quist were engaged to make each judge’s opinion seem to 
issue from his Own mouth, sentiment could be conserved 
by machinery, and much valuable time saved. ‘ Reading 
Day’ is a lingering institution of a time when ceremony 
was made much more of than at present, and when the 
volume of legal business was comparatively small. The 
universal complaint from all courts of importance to-day 
is that the calendar is over-crowded, and that the judges 
are pressed for time to dispose of their work. What a 
vicious squandering of the public time it therefore seems, 
to devote a substantial portion of a day each week to the 
oral delivery of opinions, which are immediately placed 
on file and made accessible to the parties principally inter- 
ested, as well as the bar in general! Chief Judge San- 
ford E. Church, whose sterling common-sense made him 
a valuable — almost a great — judicial officer, is said to 
have once remarked to a lawyer, who was reading his 
printed points, in lieu of an oral argument, to the Court 
of Appeals, that all the members of the court could read, 
and that if the gentleman had nothing to say, outside of 
what he had already printed, he had better submit the con- 
troversy forthwith. A substantially similar remark might, 
with great point, be addressed from the bar to the bench 
of a court that persists in orally reading opinions, for 
no better reason than that such has always been the 
rule.” 


We flatter ourselves that for once we can improve 
on the New Yorker’s suggestion. Let each judge, 
instead of writing, spout his opinions into a phono- 
graph, and let them be ground out to those who de- 
sire to listen, thus saving the judges a day in which 
to do some sensible work. 


Cats In LAw.-—‘“Our Animal Friends” is a 
monthly publication at Boston in the interest of dumb 
animals. Its matter is usually judicious as well as 
humane, but occasionally, it seems to us, it overdoes 
the sentimental. For example, from the last number 
we extract the following: — 


‘“** A cat has fallen down a chimney from the roof to the 
first story of a tenement house on East 26th Street, and 
the housekeeper refuses to let any one get it out,’ saida 
little girl to President Haines, just as he was leaving head- 
quarters for the night, ‘We'll see about that at once,’ 
replied the President Officer Lambert was instructed to 
go and have the imprisoned animal ‘ released immediately,” 
and to arrest the housekeeper or any one else who might 
obstruct or interfere with him. The plaintive mewing of 
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the cat was plainly heard through the brick wall of the 
bedroom on the first floor. ‘ I found it necessary, in order 
to secure the release of the animal,’ said the officer in his 
report of the case, ‘to break down about five feet of the 
masonry, and so informed the janitor and asked his assist- 
ance. This he refused, and protested against my breaking 
through the wall.’ ‘The cat must be released at all haz- 
ards,’ was the officer’s reply, and obtaining a hammer and 
After some time an opening was 
No amount 


chisel, he set to work 
made, but kitty could not be seen or heard. 
of coaxing could induce her to respond, and the rescuers 
were about to give up the task when pussy’s little mistress 
called her pet by name. From out of the depth of the 
dark hole came a plaintive mew in answer to the familiar 
voice, and after a little more persuasion on the part of the 
little girl, pussy made up her :nind it was all right. But 
she had got fastened between two brick partitions in the 
chimney, and it was impossible for her to extricate herself 
without assistance. . She was finally rescued, and placed 
in her little mistress’s arms, who, with tears streaming 
down her cheeks, thanked the officer for saving her pet 
froma cruel death. The belligerent janitor was taught a 
lesson he will not forget; viz., that a cat is as much under 
the protection of the laws of the State and the society as 
a human being.” 


This is bad law and sentimental nonsense. If a 
cat trespasses on our premises, we do not believe 
that any person in the humane business has any 
legal right to tear our premises to pieces to release it, 
and thus put us to expense and trouble. It certainly 
is silly to say that “a cat is as much under the pro- 
tection of the laws of the State and the society as a 
human being.” “Ye are of more value than many 
sparrows,” said Christ to his disciples. If a cat 
screeches nightly on our roof or our back fence, we 
may lawfully kill it. We could not lawfully go so far 
toward a human being 


Coats oF Arms. —In the March “ Century,” in 
an article on Westminister Abbey, are quoted some 
words spoken by Archdeacon Farrar in his sermon 
at the memorial service in honor of General Grant in 
1885. The writer says: “ He cited the declaration of 
a preceding President who had avowed that his coat- 
of arms should be ‘a pair of shirt-sleeves,’ as an 
answer showing ‘a noble sense of the dignity of 
labor, a noble superiority to the vanities of feudalism, 
a strong conviction that men are to be honored simply 
as men, and not for the prizes of birth and accident.’ ” 
If the good churchman had known or recalled the oc- 
casion of that President's saying, he might have hesi- 
tated about pronouncing such an eulogy upon it. The 
saying was by President Pierce in reference to his 
grandfather’s shirt-sleeves, and they did stand for a 
good deal of labor, namely, the whipping of the Brit- 
ish at Bunker Hill, which was the occasion to which 


the President alluded 
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NOTES OF CASES. 

LIBEL — “ BUCKSNIFF.” — Buckstaff v. Viall, Su- 
preme Court of Wisconsin, 54 N. W. Rep. I11, is a 
case to make Dickens’ ghost laugh, and shows how 
powerful literature is even after the writer is dust. 
It was held that a newspaper article alluding to the 
plaintiff, Buckstaff, as “ Bucksniff” is libellous. The 
court say : — 


“1. The name itself is libellous. It is a nickname which 
is a name of reproach, and an opprobrious appellation, and 
is in the similitude of ‘ Pecksniff,’ one of the familiar and 
most contemptible characters in Dickens, and readily sug- 
gests that name to the reader, and it is repeated several 
It is used to excite ridicule and contemptuous de- 
He is called ‘ Senator Bucksniff’ to more clearly 
The article is of and 


times. 
rision. 
show it was meant for the plaintiff. 
concerning the plaintiff as Senator of Winnebago County. 
He is also called ‘ His Majesty, Bucksniff,’ ‘ A legislative 
god,’ ‘ Dearly beloved Bucksniff,’ ‘ Divine Senator,’ ‘ Mighty 
Being, ‘ Omnipotence.’ These appellations may mean 
that he is vain, self-conceited, pompous, self-aggrandizing, 
and assumes a despotic and godlike character above his 
constituents and all other men, and has to be prayed to 
and beseeched for legislative favors; or it may be, and 
probably is, ironical, which is a kind of ridicule which 
expresses a fault and apparent assent, but meaning the 
opposite, —that is, that he is not the greatest, but the 
smallest and meanest; or sarcastical or satirical, indicat- 
ing scorn, contempt, a taunt or agibe. These very words 
and phrases are per se libellous. ‘ That which is written 
or printed and published, calculated to injure the charac- 
ter of another, by bringing him into ridicule or contempt,’ 
or ‘tends to prejudice him in his office,’ is libellous per se, 
by all the authorities. The address to the plaintiff as ‘ O, 
dearly-beloved Bucksniff,’ is ironical and contemptuous, 
meaning the opposite, — hated, despised Bucksniff. The 
phrases, ‘ beautiful senatorial god,’ ‘and look with thy 
mighty right eye alone,’ are explained by a colloquium, 
not by an innuendo, as claimed by the learned counsel of 
the appellant. ‘ An innuendo is to define the defamatory 
meaning which the plaintiff sets on the words, and show 
how they came to have that defamatory meaning, and how 
they relate to the plaintiff.’ A colloquium is the statement 
of extraneous facts and circumstances necessary to fully 
understand the defendant’s words. The complaint states 
that these words were spoken ‘to sneer at and ridicule 
the deformity of the plaintiff, caused by a partial paralysis 
of one side of his face and body.’ The learned counsel of 
the appellant contends that they have no such meaning. 
But that is a question for the jury, on the proof of the 
facts stated. It is difficult to understand what these phrases 
do mean, if they have not reference to some bodily de- 
formity that gives the plaintiff’s face an ugly or disagree- 
able appearance The word ‘beautiful’ is used ironically, 
to mean the opposite most clearly, and the ‘mighty right 
eye alone’ would indicate that the other eye was closed 
or injured It seems very probable that the explanation 
in the colloquium is the correct one. With this explana- 
tion, the phrases are clearly libellous, as exciting ridicule, 
contumely, and shame.” 
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A more ancient reference to literature held to be 
libellous was in the case where the plaintiff had been 
stigmatized by the defendant as a “frozen snake,” 
meaning that he had been guilty of base ingratitude. 


INFANCY. — The tenderness of most of the courts 
towards infants is illustrated by Chicago, etc. Ry. Co. 
v. Mc Arthur, 53 Fed. Rep. 464, where the syllabus 
is as follows : — 


‘Some children playing near a railroad track within the 
limits of a town, upon hearing the whistle of an approach- 
ing train, placed pins upon the rail, and then ran into some 
bushes. The persons in charge of the train intended to 
make a ‘ flying switch,’ so as to cut out several cars from 
the middle of the train, and for that purpose the train was 
cut in three sections, the conductor pulling the pin between 
the first and second section, and then immediately going 
to the rear of the first car of the second section to man the 
brake. After the first section had passed, the children ran 
out from the bushes, and one of them, while stooping to 
pick up the pins, was struck by the second section, the 
conductor being unaware of his presence. The place of 
the accident was within the limits of a street which, ac- 
cording to the plat of the town, here crossed the track; 
but the street had not been opened for vehicles, and was 
only used by pedestrians. e/d, that on these facts the 
court properly refused to direct a verdict for defendant, 
for the failure to have a lookout on the front of the second 
section tended to show a want of proper care.” 


On the point of contributory negligence the court 
said * — 


“Tt is certainly not illegal for children or adults to en- 
gage in what may be termed ‘play;* and if while so 
engaged need arises for going upon a street, they are jus- 
tified in so doing, provided due care is used in guarding 
against accidents Thus, if persons engage in playing 
ball at a place where such sport is permitted, and the ball 
happens to be thrown across or into a public street, cer- 
tainly any one of the players, whether a child or adult, 
may go upon the street for the purpose of getting the ball, 
without being deemed a trespasser. . . . The right to pass 
along or across streets or other highways is certainly not 
limited to those uses which pertain to business, as dis- 
tinguished from pleasure or amusement ; and therefore the 
mere fact that a person is engaged in what is called ‘ play’ 
at the time he goes upon a street does not necessarily 
make him a trespasser thereon.” ; 


This is quite in harmony with the hoop-rolling case 
in our last number. Again, in Sandford v Heston- 
ville, etc. Ry. Co., Pennsylvania Supreme Court, 2 
Atl. Rep. 833, it was held that where a child riding 
on the platform of a street car is of such tender years 
as not to be chargeable with negligence, and there is 
some evidence, although disputed, that the conductor 
approached for fare in a manner calculated to frighten 
him, so that he jumped and was injured, the case is 
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for the jury. The conductor should approach not 
“like the rugged Russian bear,” etc., but with a 
smiling countenance and soothing words ! 


NUISANCE — FisH-O1L Factory. — In Tuttle v. 
Church, 53 Fed. Rep. 422, it was held that the op- 
eration of a factory for making oil and fertilizers 
from fish should not be enjoined on the petition of 
the owner of a summer cottage distant a mile and 
a half therefrom, when the family of counsel insti- 
gated, directed, and furnished money to carry on the 
suit; when there is no regular or serious pollution of 
the water, and the offensive odors have decreased by 
reason of improved processes so as to be seldom 
troublesonie in the summer; when the cottager has 
lived in that vicinity thirteen years, and in his present 
house ten years, while the factory had been in opera- 
tion twenty years; and when the granting of an in- 
junction would inflict great injury upon the factory 
owners and many employés, while its denial would 
injure the cottager but little 

Citing the oft-quoted language of Vice-Chancellor 
Bruce, in Walter v. Selfe, 4 De Gex & S. 322: — 


“The inconvenience must not be fanciful, or one of mere 
delicacy or fastidiousness, but an inconvenience interfering 
with the ordinary physical comfort of human existence, 
and not merely according to elegant or dainty habits of 
living, but according to the plain, sober, and simple no- 
tions among the English people.” 


So one who neighbors to Caliban may not reason- 
ably complain that he “hath an ancient and a fish 
like smell.”’ 


ELEVATORS. — In Lawrence v. Mycenian Co., 
New York City Common Pleas (1 Misc. Rep. 105), it 
was lately held that the failure of a landlord to fur- 
nish proper elevator service to an upper tenant ina 
building provided with an elevator for the use of the 
tenants amounts to an eviction, and is a valid defence 
to an action for rent. The lease was of aloft (it does 
not appear how high up), and the only allusion to the 
elevator was in the words excepting from the demise 
“the hallway and the hatch and elevator ways which 
are for the common use of all the tenants.” There 
was a covenant for quiet enjoyment This is a very 
important doctrine to upper tenants of “sky-scrap- 
ers.” The court say: — 


“ But we are toassume the facts involved in the verdict ; 
and they are, that the plaintiff retained charge and con- 
trol of the elevator; that its use by defendant was part and 
parcel of the estate demised, and indispensable to its bene- 
ficial enjoyment; that of such enjoyment the defendant 
was deprived by plaintiff’s persistent mismanagement of 
the elevator and neglect to repair it; and that because he 
was so denied the beneficial enjoyment of the premises, the 
defendant abandoned them before the rent in suit fell due 
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That upon proof of these circumstances the jury were war- 
ranted in finding the fact of eviction is hardly a disputable 
proposition in the jurisprudence of New York. Tallman 
v. Murphy, 120 N. Y. 345; Koehier v. Scheider, 15 Daly, 
198, 199; Bradley v. DeGoicouria, 12 id. 393, 397; Duff z. 
Hart, 40 N. Y. St. Repr. 676; Denison v. Ford, 7 Daly, 
384, Bank v. Newton, 57 How. Pr. 152; 76 N. Y. 616; 
Cohen v. Dupont, 1 Sandf. 260; Dyett v Pendleton, 8 
Cow. 728; Edgerton v. Page, 20 N. Y. 281.” 


NAMING OF CHILD — CONSIDERATION. — In Dif- 
fenderfer v. Scott, 32 N. E. Rep. 87, the Appellate 
Court of Indiana have held that a note given by the 
maker to a child, in consideration that the parents 
should name it after him, is valid. This followed 
Wolford v. Powers, 85 Ind. 294; S. Cc. 44 Am. Rep. 
16, without discussion In both cases the promisor 
orally agreed to provide for the child’s education. In 
the latter case, in an opinion of some fifteen pages, 
the court referred to no case precisely in point. The 
following paragraph contains the substance of the 
discussion on principle : — 


“ The surrender, at the intestate’s request, of the right 
or privilege of naming the appellant’s child, was the yield- 
ing of a consideration. The right to give his child aname 
was one which the father possessed, and one which he 
could not be deprived of against his consent. If the in- 
testate chose to bargain for the exercise of this right, he 
should be bound; for by his bargain he limited and re- 
strained the father’s right to bestow his own or some other 
name upon the child. We can perceive no solid reason 
for declaring that the right with which the father parted at 
the intestate’s request was of no value. It is difficult, if 
not impossible, to invent even a plausible reason for affirm- 
ing that such right or privilege is absolutely worthless. 
The father is the natural guardian of his child, and entitled 
to its services during infancy, and within this natural right 
must fal] the privilege of bestowing a name upon it. In 
yielding to the intestate’s request, and in consideration of 
the promise accompanying it, the appellant certainly suf- 
fered some deprivation and surrendered some right. The 
rule is, that ‘It is sufficient if there be any damage or 
detriment to the plaintiff, though no actual benefit accrue 
to the party undertaking.” Addison Cont., Sec. 9, Glas- 
gow v. Hobbs, 32 Ind. 440. Conceding that the intestate 
derived no benefit, still, as the appellant suffered some 
detriment and yielded a right, there is a legal considera- 
tion.” 


There seems no answer to this reasoning, although 
the consideration was slighter than in Hamer v. Sid- 
way, 124 N. Y. 538; s.c. 21 Am. St. Rep. 693, where 
the uncle promised the nephew that if he would refrain 
from tippling, using tobacco, swearing, and gaming, 
until he came of age, he would pay him $5000. The 
court said: “ It is sufficient that he restricted his law- 
ful freedom of action within certain limits upon the 
faith of his uncle’s agreement.” See Lawson Con- 
tracts, §95. So in Dunton v. Dunton, 18 V. L. R. 





114, it was held that the agreement of a divorced 
husband to pay a stipulated monthly sum to his di- 
vorced wife on consideration that she “ shall conduct 
herself with sobriety, and in a respectable, orderly, 
and virtuous manner,” is binding. But in White v. 
Bluett, 23 L. J. (Ex.) 36, a promise on the part of the 
son “not to bore” the father was held insufficient 
to support a promise by the father. 


CONTRIBUTORY NEGLIGENCE BY NOISE.—A 
novel question of contributory negligence lately arose 
in the Supreme Court of New York, in Koehler v. Ro- 
chester, etc. Ry. Co. (to appear in Hun’s reports). 
The court said, by Dwight, P. J.: — 


“ The plaintiff was hired as a musician to accompany a 
pleasure-party from Rochester to Irondequoit Bay, on a 
Sunday morning in August, 1892. There were twenty- 
eight of the party, and they went and returned in a hired 
carry-all, driven by the owner. On their return, in the 
evening, they came into the city by Jennings Street, and it 
was just about nine o’clock when they reached the inter- 
section of Jennings Street with North Avenue, on the east 
side of which was the track of the defendant’s road. At 
this crossing the carry-all was struck by a locomotive en- 
gine of the defendant, drawing a train from the north, and 
the plaintiff was badly injured. There was evidence 
strongly tending to show that as the carriage approached 
the crossing, and up to the moment of the collision, the 
company was engaged in hilarious singing and shouting, 
which must probably have prevented any effective listen- 
ing for an approaching train. [The plaintiff was acquainted 
with the locality, and knew a train was due about that 
time.] Such being the case, counsel for the defendant, at 
the proper time, requested the court to charge ‘that if the 
plaintiff and his companions in the carry-all approached 
this railroad with music and singing, and that thereby they 
were prevented, or he was prevented, from hearing the 
bell of the train, if it was rung, he was guilty of contribu- 
tory negligence, and cannot recover.’ The court declined 
to vary the charge already given in this respect, and coun- 
sel for defendant accepted. But the court thereupon pro- 
ceeded to instruct the jury further in this particular, and 
to the effect that only so far as the plaintiff concurred in 
making the noise, and was a party to it and helped it along, 
could he be charged with carelessness in going upon the 
crossing with such a noise about him. This was not what 
the court was requested to charge, but rather was calcu- 
lated, we think, to convey an impression contrary to the 
purpose of the request. The proposition which we think 
was fairly presented by the request, was that it was negli- 
gence in the plaintiff to go upon the track with the din of 
noise in his ears which prevented him from hearing the 
sound of the approaching train; and this without regard 
to whether he was making or helping to make the noise. 
We think the proposition was a correct one; that it was 
the duty of the plaintiff — familiar as he was with the situa- 
tion and its dangers, knowing that the train, if approach- 
ing, could not be seen, and that the only safeguard was 
the sense of hearing — to refuse to go upon the crossing in 








YUM 








The Lawyer's Easy Chair. 





201 





a noise which prevented the exercise of that faculty. If 
his warnings and expostulations had no effect upon the 
driver or the company, it was his duty to look out for his 
personal safety, and escape, if he reasonably might, from 
an environment so fraught with danger to himself. And 
this, it would seem, he could easily have done, because, as 
he testifies, the horses were going at a walk, and he was 
seated immediately at the door in the rear end of the 
vehicle, — in the last seat on the south side, next the top of 
the steps by which passengers alighted. We think the 
defendant is entitled to an instruction to the jury, to the 
effect that if the plaintiff permitted himself, under the cir- 
cumstances of this case, to be carried upon that crossing 
in a noise of singing and shouting, which prevented him 
from exercising his sense of hearing to discover the ap- 
proach of the train, he was guilty of negligence which 
contributed to produce the casualty of which he complains, 
whether he was engaged in making the noise or not.” 


REMEDY OF PASSENGER EJECTED FOR WANT OF 
TICKET. —In a recent Michigan case (Mahoney v. 
Detroit City Railway), the defendant’s street car in 
which plaintiff was riding did not go to the end of their 
line,— plaintiff's destination. The conductor informed 
him when the car stopped he could take another car 
to the end of the line. Plaintiff had paid his fare in 
the first car, but had no transfer or any evidence, ex- 
cept his own statement, that he was entitled to ride 
on the second car without paying. On his refusal to 
pay the fare demanded, he was ejected, and brought 
an action for damages. It was held that he could 
not recover, even if he had a contract with defendant 
for a ride to the end of the line, because the conduc- 
tor was not bound to accept his statement that he 
had such a contract ; it was plaintiff’s duty to pay his 
fare, and seek redress for violation of contract. The 
“Canada Law Journal” very pertinently observes : — 


“ There was either a contract to carry the_plaintiff, or 
there was not. If there was, was it not the duty of the 
company to carry out that contract, and if necessary pro- 
vide transfer tickets, or, as is done in some cities, have a 
transfer agent? And why should the plaintiff be put to 
the expense of a suit to establish his rights? Why should 
the company seek to shelter itself by the ignorance of its 
agent? As far as this passenger was concerned, the con- 
ductor was the company.” 


This is good sense. Common peopie do not know 
the fine distinction between an action for ejection and 
an action for breach of contract to carry. There 
ought not to beany. The sufferer ought to be able 
to recover on pleading and proving the precise facts, 
and not to be bothered with forms of action. 


“VISIBLE SIGNS.” — An interesting point of acci- 
dent insurance was recently decided by the Supreme 
Court of New York, in Gale v. Mut. Aid and Acci- 

26 








dent Association, 47 Albany Law Journal. By the 
terms of the policy the company was not to be lia- 
ble for any disability caused by an injury of which 
there should be no “ external or visible signs.”” The 
plaintiff strained his recti muscles in lifting. There 
was no injury apparent to or ascertainable by the eye; 
but the injury was ascertainable by manipulation, 
showing rigidity and tenseness of a painful descrip- 
tion. This was held to be a “ visible injury.” The 
court said : — 


“The evidence of the injury must be external, objective, 
but it need not be visible to the eye. . . . Information de- 
rived through the sense of feeling may be quite as satis- 
factory and convincing as that derived by sight. The 
word ‘ visible’ is defined by Webster to mean, ‘ noticeable, 
apparent, open, conspicuous.’ In the Century Dictionary, 
‘as apparent, open, conspicuous, as a man with no visible 
means of support, discernible, in sight, obvious, manifest, 
clear, distinct, plain, patent, unmistakable.’ An object 
that is noticeable, apparent to the touch, may be said to 
be visible. The surgeons testified that a fracture of a 
rib would not be visible to the eye, but could be easily as- 
certained by the use of the hand.” 


This reasoning is satisfactory as to “visible,” but 
it seems to us that a plausible argument might be 
made upon “external.” Was there any “ external 
sign”? The sign, to be sure, was discovered exter- 
nally, but was it not internal ? Suppose a lawyer puts 
his shingle only upon the interior wall of his office, 
but so that it can be seen through the window. Is 
that an “external sign” ? 


LosT AND MISLAID PROPERTY. — In Loucks v. 
Gallogly, 1 Misc. Rep. (N. Y.), 22, Wilkinson, J., 
of the Albany City Court, very clearly points out the 
distinction between lost property, to which the finder 
has title except as against the owner, and mislaid 
property, to which he gets no title. He says: — 


“ But it is held that articles left by strangers or custom 
ers in a shop or other place of business where it is probable 
they will return and claim them, and where the situation 
of the articles indicates that they were voluntarily placed 
where found, and inadvertently left or forgotten, are not 
considered as lost within the rule stated ; and the proprie- 
tor of the premises where the property is found is held to 
have the better right to hold the same for the owner. 
Lawrence v. State, 1 Humph. 228; 34 Am. Dec. 644; 
McAvoy wv. Medina, 11 Allen, 548 ; 87 Am. Dec. 733; Kin- 
caid v. Eaton, 98 Mass. 139. The question here is whether 
the money found by plaintiff was ‘lost property’ in the 
legal sense of the term. It has been held that in order to 
constitute legal losing, the thing must have been actually /ost¢ 
by the owner, and not merely ms/aid ; that is, he must not 
voluntarily and purposely have laid it away in a certain 
place, for a time, with the intention of retaking it, and 
then have forgotten where he had placed it; but it must 
have involuntarily and accidentally, as respects the owner, 
gotten out of his possession. In the case of McAvoy w. 
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Medina, 11 Allen, 548, a customer found a pocket-book 
which was lying on a table in a barber-shop, and gave it 
to the barber to advertise for the owner. The owner 
never appeared, and the barber refused to give it to the 
finder on his demand. The finder then brought an action 
against the barber to recover it. The court in its opinion 
said: ‘ But this property is not, under the circumstances, to 
be treated as lost property in that sense in which a finder 
has a valid claim to hold the same until called for by the 
true owner. This property was voluntarily placed upon a 
table in the defendant’s shop by a customer of his who 
accidentally left the same there and has never called for it. 
The plaintiff also came there as a customer, and first saw 
the same and took it from the table. The plaintiff did 
not by this acquire the right to take the property from the 
shop, but it was rather the duty of the defendant when the 
fact became known to him to use reasonable care for the 
safe-keeping of the same until the owner should call for it.’ 
The opinion cites the cases of Bridges v. Hawkesworth, 7 





E. L. & Eq. 424, and Lawrence w State, and referring to 
the latter, says: ‘The court there take a distinction be- 
tween the case of property thus placed by the owner and 
neglected to be removed, and property lost. It was there 
held that “to place a pocket-book upon the table and to 
forget to take it away is not to lose it in the sense in which 
the authorities referred to speak of lost property.” We 
accept this as the better rule, and especially as one better 
adapted to secure the rights of the true owner.’ In Kin- 
caid v. Eaton, 98 Mass. 139, a pocket-book was found 
within a banking-house on a desk provided for the use of 
customers (as in the case under consideration), and it was 
held that the discovery of the pocket-book, voluntarily 
placed on the desk in the bank, was not the finding of lost 
property. In People v. M’Garren, 17 Wend. 460, where a 
man placed his whip on the counter in a store and went 
away forgetting to take it, the court held the whip was not 
lost property, and the taking and concealing of it by the 
storekeeper was held larceny.” 

















The Green Bag. 











PUBLISHED .MONTHLY, AT $4.00 PER ANNUM. 








SINGLE NUMBERS, 50 CENTS. 





Communications in regard to the contents of the Magazine should be addressed to the Editor, 





The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of 
interest to the profession; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 


THE GREEN BAG. 


, VER since we undertook to run a portrait 
gallery in the “Green Bag” we have had 

a presentiment that some day or other we should, 
like “ Little Buttercup,” get some of these judicial 
babes “mixed up.” We have used the utmost 
care to prevent such an occurrence ; but in spite of 
all precautions we learn from the “ London Law 
Journal” that the portrait published in our February 
number as Lord Justice Bowen is not his lordship 





LORD JUSTICE BOWEN. 


at all. As we have not the pleasure of an acquaint- 
ance with the Lord Justice, and were therefore 
unable from personal observation to identify his 
portrait, we relied upon what we supposed to be 
good proof of its genuineness. The portrait pub- 
lished was taken from a photograph secured from 


the London Stéreoscopic Company, and labelled | 


Lorp JusticE Bowen; so that our slip was an 
excusable one. We tender his lordship our humble 
apology for introducing him to the legal profession 


Horace W. FULLER, 15$ Beacon Street, Boston, Mass. 





| genuine. 


| 


' 


| market], our fortune is made!” 





in America under false colors, and repair, so far as 
is possible, our error by presenting herewith a 
portrait which is vouched for as correct by one 
who knows him. 


Our “ Disgusted Layman ’”’ furnishes the follow- 
ing bits of legal humor : — 


Editor of the *‘ Green Bag”: 


S1r,— There is a good story of your great lawyers 
Judge Hoar and General Butler when opponents in a 
case of anew trial. General Butler quoted, “ Eye for 
eye, skin for skin, tooth for tooth, yea, all that a man 
hath, will he give for his life.” To which Judge Hoar 
replied, ‘ Yes, the devil quoted that once before in a 
motion for a new trial.’? This was severe enough, 
but will not compare with the old, almost forgotten 
story of Lord Chatham, who, in urging some grant of 
public money, was opposed by a Chancellor of the 
Exchequer who was not above suspicion of personal 
peculation; and when the chancellor quoted, “ This 
ointment might be sold for much and given to the 
poor,’’? Chatham replied by finishing the quotation: 
“This Judas said, not that he cared for the poor, but 
that he was a thief, and kept the bag and stole what 
was put therein.’’ Of all retorts this is the most 
savage I have ever heard. A distinguished bishop 
of the Episcopal Church made the zea/est reply I 
ever heard of ; arriving late at a small town one night, 


. he found the hotel closed, and hammering at the door 


for admission, a neighbor stuck his head out of an 
adjoining window with, “Say, stranger, knock like 
h—1!” to which the bishop replied, ** I don’t know 
how.”’ 

A manufacturer of fertilizers near my home was not 
above gulling the honest farmer; and his superinten- 
dent made some experiments in mixing coal-dust and 
fire-clay in the fertilizer, using ten per cent of pecul- 
iarly loud-stinking rotten bone, the result being that 
an article was prepared having all the smell and 
appearance of the fertilizer with only ten per cent 
The proprietor exclaimed in his delight, 
‘* Why, Andy, if the Lord is only good to us and gives 
us good crops down Savannah way [his principal 
It is hardly to be 
presumed that “the Lord” bent an ear to this wish; 
but the manufacturer made a fortune all the same. 
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There are many stories of President Lincoln's 
faculty of getting rid of bores; but the one related by 
an assistant attorney-general under Mr. Lincoln is 
unequalled. Three parties bedevilled the president 
for some privilege until he was tired out; and on 
their being announced, Mr. Lincoln said: “ Gentlemen, 
I am tired of this; let me tell you a story I was 
reminded of when you three were announced. A 
boy at school in Illinois was given that chapter in 
Daniel to read wherein the names of Shadrach, 
Meshech, and Abednego are recited, and after many 
failures to remember the names, was promised a 
flogging if he did not have them right the next day. 
‘The next day the boy got on with his lesson very 
well until he came to the verse ahead of the one 
reciting these names, when he hesitated and burst 
out, “ There comes them three d d fellows again.” 
Needless to say, this particular three left Mr. Lincoln 
in peace after that. 

Is the story of some distinguished lawyer of the 
Southwest too much of a chestnut? I fancy Cilley 
was the party. He was a very much better lawyer 
than the judge who persistently ruled some point 
against him. Cilley was deputed to examine an 
applicant for admission to the bar shortly after, and 
stepping to one side with the applicant, exchanged a 
few words, and returning reported the candidate ** no 
good.” ‘“ Why,” said the judge, “you arrived at a 
conclusion very shortly, Mr. Cilley ; how did you do 
it?’’ ‘* Why, your honor, I asked him if so and so 
was correct”? (the point the judge had ruled against 
him), “and he answered thus” (the way the judge 
ruled). “Such a gross ignorance of the very com- 
monest principles of law rendered any further investi- 
gation unnecessary.” I rather guess that candidate 
got another chance. 

That exasperating nuisance, the finical technical 
lawyer, who w// “ distinguish and divide,’’ was well 
hit off by a brother professional who was very much 
“* How did you come so?” “ Well, now,” he remarked, 
“John is married; well, when the baby comes, John 
will examine it minutely, and if he finds a spot as 
big as the eye of a needle, or one kinky hair, he 
will refuse to pass the title and send it back for 
correction.” 

The magnification of what concerns oneself was 
well illustrated in Governor *‘ Andy ” Curtin’s story. 
Sitting on the porch of the hotel at Reading, an old 
Pennsylvania Dutchman approached him with the 
remark, “Ist big time in town to-day.” “ Ah,” said 
Curtin, most blandly, “what is the cause of the 
interest, sir?” “Oh, ist big case at court-house; de 
biggest case vas ever in dis county ; ish hunder wit- 
nesses.” ‘Indeed, that must be an important case. 
Of what nature is it, sir?” “Oh, ist a saltbattery 
case.” ‘+A hundred witnesses in an assault and 
battery case! why, how can that be?” said Curtin. 














“Oh, this so important case,” was the Dutchman’s 
reply. “Well, are you a witness ?” inquired Andy. 
‘*No, I am de man wat do the saltbattery.” 

By the way, the particular finical nuisance I refer 
to above once put me to sleep in the office of our 
counsel, by drawing fine distinctions on the relative 
propriety of inserting in a deed of some property we 
were buying, either “ John Smith & Co., Limited, ¢hezr 
successors,” etc., or “zs” successors, etc.; and when 
I awoke I had to exclaim, “Oh, confound it, stick in 
both, and then everybody can take his choice.” 

Your “ DisGUSTED LAYMAN. 


” 


In our May number we shall publish an exceed- 
ingly interesting sketch of Mr. Justice Jackson, 
who now fills the place left vacant on the United 
States Supreme Court Bench by the death of Jus- 
tice Lamar. The sketch is written by H. M. Doak, 
Esq., of Nashville, Tenn. 


LEGAL ANTIQUITIES. 


THE Turks are now a nation of smokers, but 
early in the seventeenth century smoking was 
denounced as criminal, and Amurath the Fourth 
ordered that those indulging in this pernicious 
habit should be punished by death in its cruellest 
forms. In Russia, at the same period, the noses of 
smokers were cut off. 


THE fraud, impoverishment, and desolation 
resulting from the administration of the debtor’s 
laws in England were almost incredible. In the 
processes issued against the person, lawyers and 
attorneys are the parties who chiefly profit. From 
returns of affidavits of debts, it appears that in two 
years and a half 70,000 persons were arrested in and 
about London, the law expenses of which could 
not be less than half a million. In the metropolis 
and two adjoining counties 23,515 warrants to 
arrest were granted, and 11,317 bailable processes 
executed. Thus were 11,000 persons deprived of 
their liberty on the mere declarations of others, 
before any proof or trial that they owed a farthing. 
So gainful was the trade to attorneys, that they 
frequently bought up small bills for the purpose 
of suing the indorsers, and brought nine or ten 
actions on each. One house alone brought 500 
actions in this way, and most of them for sums 
under 20 /.— Parliamentary Papers. 





XUM 











XUM 


Editorial Department. 205 





FACETIZ. 


In a Western justice court, a question arising as 
to certain powers of receivers, counsel in reading 
an authority to the court came across the words 
sui generis, which he translated, in all soberness, to 
the court as meaning that the officer so described 
had a right to swe generally. The judge accepted 
the translation as perfectly correct, until a smile 
among the lawyers present raised a doubt in his 
mind. 

In a New York court the following answer was 
filed in a “ horse” suit : — 

“The defendant further answering said com- 
plaint, alleges that on the 13th day of August, 
1891, the plaintiff and defendant exchanged horses; 
the plaintiff giving the defendant a mare, and the 
defendant giving the plaintiff a pair of mules.” 


THE following bequest is taken from a will 
recently filed for probate in Genesee County, 
N. Y.: ‘To Amanda R. Gregory my shawl that 
was my brother's wife.” 


ENGLISH AS SHE IS WROTE. — “ In the week im- 
mediately preceding her death, Elizabeth Fuidge, 
while suffering under the illness of which she died 
and in the immediate expectation of death who was 
then staying at Weston-Super-Mare for her health, 
told Mary Fisher to take the keys of the dressing 
case and box and to keep the same.” 

A Pennsylvania testator recently provided that 
an interest in land devised to his daughter should, 
in case of her death without issue, be “ reversible 
to my right consanguinary heirs.” — General 
Digest. 

AN amusing instance of bumptiousness and 
affectation of superior knowledge on the part of a 
medical man receiving a wholesome check at the 
hands of a juryman is recorded in Lord Cockburn’s 
“Circuit Journeys.” A woman was being tried 
for the murder of her child, and it appeared from 
the evidence that the child’s throat was crammed 
full of bits of coal, and that there were marks of a 
thumb and two fingers on the outside of the neck. 
These practical tests, however, had little effect upon 
medical opinion. Whenever any of the murderous 
appearances, such as the finger-marks on the neck, 





were brought to the attention of one of the doctors 
called for the defence, the scientific gentleman, to 
show his vast ¢xperience, stated that however much 
these things might startle the ignorant, they were 
of no consequence to a person of large practice, 
and that he himself had seen hundreds of children 
born with identical marks. “Ay, but, Doctor,” 
said one of the jurymen, of a severely practical 
turn of mind, “did ye ever see ony o’ them born 
wi’ coals i’ their mooth ?” 


AT the banquet of the Virginia Bar Association, 
the wine being a little slow in materializing, a cer- 
tain judge obtained a bottle with great difficulty. 
Proud of his success, he exclaimed, ‘* Gentlemen, 
my strong right arm secured this champagne, — I 
acquired it by feudal tenure.” 

“‘ Well,” remarked a brother lawyer as he poured 
out a copious draught, “we will soon hold it in 
free and common soakage (socage).” 


“Our Animal Friends” ought to be apprised of 
a very frequent form of cruelty to animals among 
railway switchmen,— treading on the frogs. 


WE expect to see a question raised whether in 
an action by a landlord for rent, he may recover 
anything for “ distress.” 


NOTES. 


Not long ago there died in Mexico a miser of 
the name of Moneche. His relatives then peti- 
tioned the authorities to prohibit the interment of 
the body ; for the deceased, too miserly to use ink 
and paper, had tattooed his will all over his chest 
with some red pigment. The court, however, 
decreed that the remarkable “ htiman document ” 
should be copied, and the copy duly attested in 
the presence of four witnesses. This posthumous 
will was declared to possess the same legal value 
as any other will. — Za Zribuna. 


SomE excitement has been caused by a judge 
fining a high sheriff five hundred guineas the other 
day for want of respect to his position ; but Jus- 
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tice Buller was once asked by an unsophisticated 
sheriff on the Oxford Circuit whether he was dona 
fide judge (pronouncing fe as one syllable), as they 
had been “ often put off with sergeants in those 
parts.”” After the topic of the weather had been 
dropped, he asked the judge whether at the last 
assize town he had gone to see the elephant. 
‘Why, no, Mr. High Sheriff, I can’t say I did,” 
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: 
| 
| 


| queath his property to him. 


was the good-natured reply; “ for a little difficulty | 


occurred: we both came into the town in form, 
with the trumpet sounding before us, and there 
was a point of ceremony as to which should visit 
first.’ — Fames Payn, in the Independent. 


A REMARKABLE example of what Bentham calls 
has been furnished by Mr. 
In sum- 


“‘ judge-made law” 
Justice Wright at the Yorkshire Assizes. 
ming up the evidence in the trial of Frederick 
Claude Vernon Harcourt for killing a man in a 
quarrel arising out of a dispute regarding the rela- 
tive merits of the rival candidates at the Sheffield 
election, the judge observed: “I shall tell the 
jury that if one man calls another a liar, I think 
that a slight blow in retaliation is justifiable.” ‘This, 
he added, “may be new law, but it is common- 
sense.” The jury finally returned a verdict of 
“not guilty,” and the accused man was dis- 
charged. — Law Times. 


ACCORDING to the last census there are thirty- 
three thousand one hundred and sixty-three law- 
yers in the United States, who receive $35,000,000 
every year in fees. That would give an average 
professional income of about $1,100 to every law- 
yer; from which it would appear that the law is 
still one of the best paying professions, if it were 
not for the fact that the unequal division of the 
sum total gives to about two thirds of the whole 
number hardly enough to pay laundry bills for 
cleansing their consciences. — Chicago Legal 
Adviser. 

A VeRY curious and interesting story of hypno- 
tism comes from Santa Rosa, a Californian city, to 
the effect that a man called Edward Livernash 
being charged with having committed murder by 
causing an old man to swallow a glass of beer 
mixed with a strong dose of prussic acid, was 
hypnotized in court, and then led up by ingeni- 
ously directed questions to the time immediately 


| victed.” 
extraordinary statement may be true or partly 








preceding the crime. So treated, it is reported, 
he *‘ rambled through his story like a half-drunken 
man, describing all his movements prior to the act 
of homicide of which he was accused. He nar- 
rated all his actions, and stated that he had killed 
the old man because the latter had refused to be- 
A number of inter- 
rogatories were pressed by the prosecution, and 
these Livernash answered readily. So he was con- 
Though it comes from America, this 


true. In any case it gives room for reflection. 
If it became part of our criminal procedure to 
subject prisoners to hypnotic examination, few 
persons would dare to commit serious crimes. — 


Ex. 
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BOOK NOTICES. 


NEGLIGENCE OF IMPOSED DutTIES: CARRIERS OF 
PASSENGERS. By Cuartes A. Ray, LL.D., Ex- 
Justice of Supreme Court of Indiana. Lawyers’ 
Co-operative Company, Rochester, N. Y., 1893. 
Law Sheep. $6.50 net. 


We had occasion some time since to notice the first 
volume of this. series on “ Negligence of Imposed 
Duties,” by Judge Ray, his subject then being ‘‘ Con- 
tractual Limitations.” The present volume covers a 
field of more general usefulness, and, judging from a 
careful inspection of the book, it bears out the pub- 
lisher’s claim that it is “‘ the most exhaustive presen- 
tation of the law of carriers of passengers ever offered 
the profession.” Judge Ray’s work has been thor- 
oughly and conscientiously performed, and the result 
is a succinct and comprehensive statement of the pre- 
vailing law upon the subject. We heartily commend 
it to the profession. 


THE Pocker Law Lexicon, explaining technical 
words, phrases, and maxims of the English, 
Scotch, and Roman Law. ‘To which is added 
a complete list of Law Reports, with their ab- 
breviations. Third edition, revised by Henry 
G. Rawson and James F. Remnant. Stevens & 
Sons, Limited, London, England. 1893. Cloth, 
$2.00. 


This little volume contains in a convenient form 
all the legal words and phrases to which a lawyer, in 
the ordinary course of his practice, would have need 
to refer. It admirably fills the place of the larger 
and more expensive Law Dictionaries. The list of 
Law Reports with their abbreviations is a valuable 
feature of the work. 





MARRIAGES, REGULAR AND IRREGULAR, with lead- 
ing cases. By an advocate. William Hodge & 
Co., Glasgow, Scotland, 1893. 


This little work is intended rather for “persons 
about to marry” than for the legal profession. It, | 
however, contains much of interest to the lawyer, 
and furnishes a fund of information regarding banns 
and other necessary formalities required for regular | 
marriage in Scotland. Aside from its legal value, | 
the book affords some very interesting reading. 


THE Story OF JOHN TREVENNICK. By WALTER 
C. Ruoaps. Macmillan & Co., New York, 1893. | 
Cloth, $1.00. 


This is a very readable story of English life. The 
hero being badly in debt is tempted into smuggling | 


as a means of raising the wherewithal to rescue him 
from pecuniary embarrassment. The result is that 
he is discovered in his crime and ordered from his 
father’s house. This proves to be the making of 
him; and the story ends with the ‘reconciliation of 
father and son, and the hero’s union to the girl who 
had remained faithful to him through all his dark 
days. 


A Roman Sincer. By F. Marion Crawford. 
Macmillan & Co., New York, 1893. Cloth, 
$1.00. 


All of Mr. Crawford’s writings have a peculiar 
charm, but none of them are more delightful than 
this story of a Roman Singer. As with so many of 
his books, the scene is laid in Italy, and the pages 
are filled with the spirit of poetry and passion of that 
sunny clime. In these days of cheap sensational 
novels, it is truly refreshing to take up a book like 
this, in which the characters are real flesh and blood 
and not mere puppets. We assure those of our 
readers who have not read ‘A Roman Singer ” that 
they have a real treat in store for them. 


THe Reat Tuinc, and other Tales. By Henry 
James. Macmillan & Co., New York, 1893. 
Cloth, $1.00. 


This is a charming collection of short stories by 
Mr. James. All of them are written in his best vein 
and in the choicest English, of which he is so thor- 
oughly a master. The title-story is a masterpiece of 
pathos and humor, and equal, we think, to anything 
that has come from his pen. The other contents 
are “Sir Dominick Ferrand,’ “ Nona Vincent,” 
‘* The Chaperon,” and ‘Greville Fane.” 


THE Marpior, by Sydney Rose Lysaght. Mac- 
millan & Co., New York, 1893. Cloth, $1.00. 


A Mere Cypuer. By Mary Angela Dickens. 
Macmillan & Co., New York, 1893. Cloth, 
$1.00. 


Of these two novels the least said the better. 
They are both unhealthy in tone, and without redeem- 
ing literary merit. In one, a woman, through her 
love for a reformed inebriate, kills her husband to 
prevent his injuring the said inebriate’s reputation ; 
and in the other, a young fellow marries a circus per- 
former, and then finding that she has or should have 
been married to another man, deserts her, and meets 
another young woman who is quite willing to live 
with him as his wife, even after she is aware of his 
being already married. Both these tales are the 
veriest trash. 








XUM 





XUM 























